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feR,    FRSSIDIiiG   JUanCB  iloSURaXY 
TJSLrVmKD  TKR  OPU.XG.*   0»  VH*   COURT. 

^ef  enfant   apo^als   from  a  judtgaent  ef  $737.  ■   antered  upon 
trial   by  tha   court  ©f   a   suit   on   an   lnsurar.ce   policy   cowartn*   si  ok- 
naaa  of  UtrmunA   J.   Bowlao.      It  wae   alleged   that   on  iareh  25  t    I93tt 
Bowlae  waa   disabled   by   lllnaaa  and    that  under   tha  terae  af   tha 
policy  ha  wae   entitled    to   nn   iniamnlty  af   >25  a  weak  durlnp   tha 
period  af  thia  lllnaaa. 

Fendin*  thia  aooeal   £daund   J,    bewleo   dim!   an*    tha   adwinls- 
tretrix  haa  baer.   oubetitutad. 

Tha  principal    dafanaa  waa  mlar»pra«arit  .tion   of  tha   **•  of 
tha  ineured   at   tue    tiae  h«   appllad   for   tha    inauranca.      Tha  policy 
contained   a  ^rnvlaien    that   it  waa   laiuad   in   consideration   of  tha 
atatar?.arte  jr.ada  in  tha  application,   which  waa  rtated  Jfabrjary  t6 , 
19  31.      Thara  waa   alao    a  provision    tnat   tha   falsity  of   any    »t»t««?nt 
In    tha   a. plication    "ehall   bar  tha    ri^ht   to   recover    if   eueh   falsa 
atetwnent   la  a*de  wit.'.;   lntant   to   decaWe  ar  materially  affaet 
aithar  tha  acceptance  ef   the   riak  or   tha  hatard  &ao  *m«d  by   tha 
company."        In    tha   application   tha   insured  gawe  nia   age  aa   fifty- 
two,    date  ai    fcirth  April  1.  ,   1379.      Jtuoh  of  tha   trial  waa  tat  an 
up  with  colloquial  batween   respective   c  ussel    hjj  1   tha  court  over 
tha   admissibility  of   evidence  of  farad  by   defendant.      vn   eroae- 
axawlDMtlon    the   inaurad    t#atii'i*d    that  hie  parent*  had  bean    slaveo 
and    that  he  did  net  knew  when  ha  *aa  born.      It  aight  ba  noted  that 
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•lcvery  had  been   abolished   anrroxl/-  ately  slxtesn  y«»*rs  before  1879. 

Dsfondar.t   •ought   to  introduce  an  application  of  Bowles   for 
employment  witn   ths   f  ullsr.an   eof«p*r>y  on   June   23,    ltfOv,    In   whlon  he 
gave  bio   sge   as   thirty-four.      If   tnis   Ktated    th«  fact   ao   to  hlo 
ago,    than  h«  wae   sixty-si*  fmtt  of   ago  in  yelr^.ury,   1031,    the   data 
of  his  spoliation   for   insurance,    inetsad   of  fifty-two   years  ao 
stated   In   the   application.      *he  court    excluded    this   evidence   «nd 
also   all    evlrt««e*  itl  to    show   that    ths   person  who    «i*nsd    tho 

application   to   tho  Pullman   company  was   tho  4dxund   J.    Kswl#s   who 
had   signed    tho  application   for    insurants. 

Nf f ■  Want's   counsel    attempted    to  dovelop   fro*   bowloo 
that  h*  had   spoiled   for   and   obtuin*d   a  policy   fror    anothsr   insur- 
ance  company  In  August,    1907,    In  whloa  he  gawo  ferny  IB,   1872,    so    tho 
date  of  his  birth.      If  tills   ie    the   correct   <iate,    the*    tho  Insured 
was   fifty-nine  years  of   age  wh»n  he  Bttit    the   application    to    the 
I  -f  nlsnt    eempany,    <*nd   not   fifty-two.      The   court,   iiowsver,    su«i*.lned 
objections   to   all    attempt*   ten  'in*    to    show   that    tho  insured  had   at 
other  tleteo  made  different   statements   ss   to  his   *ge,   which   state 
meets  tended   to  prows    that  he  was   considerably  older    than  his   ago 
fliwen  in    the  a  plication    to   defendant.      It  s>ust   certainly  be   con- 
ceded   that   a  false   statement,   know  In,  lj  made,    so   to   the   agp  of   an 
applicant   for   insurance  is  a  notorial  misrepresentation  which  would 
wold  the  volley  in   tho   tn-;»tsnt    case,    eeoeelally   as   tho  ago  five* 
is  ooweral  years  loos  than  what  def--n    uit   anserte   it   to  be. 
Centre!   Accident    ins,    to.    ▼.    apencw.   126   111.    App.    38;    37  Corpuo 
Juris,   page   481. 

The   Dedication    contained    th*  provision    that   insurance  was 
Issued  to  s>on   fro*   •a^eo   sixteen  to   fifty-fiwo  only.*     Defendant 
oays  that    the   Illinois  statute  forbids   the  Issuing  of  ouch  policies 
to   anyone   over   siwty-fivs  yt»arr  of  age.      Para.    413,    ch.    7S,    111. 
Stat.    (Ushill)    li  M,        vei.    if    tho  poliey  might  be  hold   valid,    if 


■   • 


i 
- 

*»*   alii  «* 

■ 
- 
■  - 
aa>  I 


. 


• 


1« 

wis 

. 

I 

■  • 

■    ' 


.    ■ 


■  • 


the  evidence    a*io*«  1    omml    *t    Uu    lime  or    the   lllnett   the   inrjro-j  vae 
elxty-ecven  years  ol    ago,   nr-Ur   another   provision  of  the   policy  ho 
would  be   entitle!   to   enlj    one-h^lf  of   the   indemnity  provide!   for   Id 
tho  nolicy. 

The   *»*e  ol    Hm    1*1*1*4    il    MM   tine  ol'   the  application  vn  a 
material   point    either   at   •  defenoe   to   any   clai      for   orvrpeneatlon 
or  as  determining;  the  amount  wrdoh   the  insured  wai   entitled   to  re- 
ceive.     ftfttaNBtl   or    a4.nl  so  ion  •   of  plaintiff   ao   to  hio   age  are 
competent,     «nd  Ntnim]    •vid'-r  o«.      Butte-  v.   /iV^r-an,.    TO   111.    Ap«. 
4PftI   H*rvlc*   v.    Modern  WoMuon   pf  Amrrl^a.    168  111.    Ann.    "70.      In 
ruling  out   an<!   rofurin,,   to       nal^or  the  def enfant' a  offered  evidence 
ex*   this  point   the   ooart   committed  r^vereible   error. 

Defendant   elfco  offrred   a  relciee   si<:r.M  by  the  lneurod, 
vtrhiou  woo   refused   al    lffioi,   in   evidence.      The   release,   dated  '..arch 
11,   1932,   was  after   the  insured  htd  made  clairr   for  disability  caused 
by  |IMMli||     n     il    purportrc?   to   release  all    claims  mad»  or  to  be 
made  by  tho   insured  on    mt   y.olicy.      The  preoent    claim  le  for  a 
disease  ©i    th«  heart.      A  -witness   l'o  t  nlmiataff  iMtifnlC:   that   tho 
insured  vm   nrffcrlmg  from  a  heart   MMiition   following  nneumanla. 
Vhe  triad,    court   should  have  foun-1  vhrther  or  not    the  releeso  oovarod 
buci  heart   condition.      The   release  wao  competent  evidence  ehleh 
should  have  boon   con «i Sored  by   the   court. 

Uef  on dent  eae    «»utitl«d   to    -resent   all    f.-.f-te   t  earing  upon    the 
age  of  the  iMNMi    >n  i   tho  releaee,    mi   Hill  f  cto  should  h*vr  been 
eeseidered  by  the  o-urt.      ?or   the  failure   to   If   this,    tho   ju  foment 
io  reversed  and   the  eauso  is  remanded. 

nwnmmn  aid  isukdid. 

hatchet  t  and  O'Connor,    JJ.  ,    concur. 
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MR.    PRBSIDIhU   JL-T1CR  RcSURLLY 
DXLlVfeRlO    iHJe  OPINIO*.    01  TMB   COO  AT. 

September  17,    19o,,    Anna  1.   AcDiwitt   died  leaving  an   eatate 
and  aleo   a  will,   which  among  otr.'-r  things  provided   for   an  annuity 
of  $75  a  month    to  be  paid   to  her  nleoe,   -uth  Webater   ..athrop.      The 
niece  wao   aleo    to    receive  one-quarter  oi'   the   body  oi'   the   oatato, 
contingent  upon   certain   eTonta. 

July  9,   NV|    the  Olroult   court,  by  decree,   ordered  a  par- 
tial dlatrlbution  of   the  oorpua  of  the  eatato  among  the  four  bene- 
fieiarlea  named   In   the  will,    and    that    the  payment  of   the   annuity   to 
the  niece,   Kuih  i.uti<rop,    should    cease. 

January   4,    1933,   pursuant   to   certain   proceedings,    hereafter 
stated,    an   order  waa    entered   In   effect  rector  in,,   the   payment    of  the 
annuity  to  Ruth  i-athrop.      Two   of   the  benef ieiariee.   The  Board  of 
foreign  *  lactone  of  The  Presbyterian  Church  la    the  United  States  of 
America   and   The  Chicago   tloae   Tor   inourablea,    appeal    from   tnla  order, 
saying   that   the  prior   decree  of   July  9,   19  30,    determined   the   rights 
sf   the   parties   and   terain  »ted   the   annuity   to  Ruth  L athrop;    that    the 
court  waa  without   Jurisdiction   at   a   subsequ  nt   term   to   enter  a   de- 
cree  contrary   to    the    former  decree,    ejatf    that  Ruth  i-athrop   1b  bound 
by  the   terrca  of   that   deerss;    aleo,    that   the  order  of  January  4,   1933, 
la   directly   contrary   to    the   Intent  of   the   testatrix  aa   ahown  by  her 
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will    and   to   Its    expressed   direction*. 

Tho  will   provided   lor   lour    annuities,    »jrcd    the   truotoo  un<1or 

the  will   tu   directed   to   pay   them   as   follows: 

To  kery  «.    Can«ron,    lit   comi-annually 

To  Otlo  Whoeler   Oomstoek,    479   oaou  month 

To  Isaac  Turner  CoEtstook,    37  5  each  month 

To  tho  nieee,    Huth  *ebster  Lathrop,    $75    each  month 

To  Amnio  0.   iie^ivitt,    >25   each  month. 

3ubsequently  Otlo  Wheeler  wometock   died.      The  other   annuitants  named 

•re   atlll   living.      Tho  will   also  provided   that: 

"Seventh:     On   the  death  of  ksry  H.    Cameron,  Otis  Vheolor 
Comotock,    leaac   Turner   oomstoek,    in  i  Annie  C,   *>©Divitt,    i  i"   in    tho 
opinion  of  my   Truotoo   tho   income  of  one-quarter  of  my   oatate  at   that 
time  will    amount   to   $70. ^0  per  month  or  more,    then    in    that    event,    I 
devise  and  bequeath   all    the  reot   and   residue  of  my   estate,    real, 
and   personal,   money,    stocks,    evidences  of   Indebtedness   and   securi- 
ties,  one-quarter  each   to    the  following  institutions   and  persons: 
The  Board  of  Foreign  Missions  of   the  Presbyterian    :hur-:      li     the 
United   States  of  *ur,   rlea,    as   a  memorial    to  my  late  husband,    Samuel 
P.   koDivitt,    the  income  of  which  is   to  bo  used   for   tho  supnort   of 
a  medical  missionary  in   the  foreign    fimao  of  work;    The  Chicago   dome 
for   Incurables,    in   the  City  oi    Chicago,    ao  a  memorial   to    the   late 
Benjamin  Day  of  Springfield,   Massachusetts;   Huth   lobster  Lathrop 
and  John  Pelatiah  Perit  Lathrop.      Kaoh  of  the   foregoing   to   be   en- 
titled  to  one-quarter  ao  near  as   it   is   practicable   to   divide   tho 
same.      In    the    event  Ruth  Webster  Lathrop  is  living   so    tnat    ehe  may 
share   in   this  distribution   ao  indicated,    then   and   in   that   event    tho 
payment  from  income  to  her  as  above  lndieatod   shall    cease,    and   she 
shall   take  her   shore  in   this  distribution,   assuming  that  In   ths 
opinion  of  my  Trustee  as  indicated,    tho  Income  from  her   share  of  my 
•state    shall   bo  at  least   $79,00  per  month.      Otherwise,   my   •state 
is  not   to  b«  distributed  during  her  lifetime,    and   she  is  to  rooelvo 
in   that   ev*nt   tho  entire  income  frora  my  estate  during  her  lifo,    and 
Upon  her  death   the  principal    is    to   be    divided   into    l'eur   parts   as 
nearly  equal    as  possible   and   as   abov*  provided.      In   oasc  of   the   death 
of  Kuth  Webster  Lathrop  or  John  Pelatiah  Perlt  Latnrop  leaving   issue 
thorn  surviving,    then   and   in   such   case   the  issue  of  either   shall   take 
by   representation   the    share  which  would   come  to    either  of   them.* 

In   October,   19  39,    certain   demand*  were  made   upon   the   '<  art  norm 
Trust  Company,    trustee  under   the  will,   by   counsel    for  rtuth  Webster 
Lathrop,    including  a  demand   that    there   should  be  paid  over   to  her 
one-quarter   of   tne  balan««  of  the  principal   fund   remaining  in   said 
•state  after   setting  aside  an  amount    suffiolent   to   provide   for   tho 
three  other   surviving   annuitants,   namel    ,    Isaac   Turner  ^omatoek, 
nary  H.    Cameron,    and  Annie  C.   kcDivitt.      At   this   time   tho   annual 
income  from   the   estate  was  about  sic, 150,   while  the   amount  needed 
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annually   to   pay  the   annul tiee  wn,    in   the  abrogate,    urout   )2200. 
The   exeeas  of   the  income   after  paying   the   unnultleo  had  bean  al- 
lowed   to   accumulate   and  wao  added    to    tha  body  01    the   eatate,    the 
yalue  of  whioh   at   thlo   tine  waa   about   |H§| 

*hen   this  demand  waa  wade   the   truatee  filed  ita  bill   in 
the  Circuit   court,   preaeullng   the  fasts  with  reference  to    the  ee- 
tate  and   the  demand  of  fluth  Lathrop;   The  .board  of  foreign  *  lesions 
and   the  Heme  for  Incurables  anawered,    denying   that   aha  waa  entitled 
to   the  pay.. ante  ahe  had  dewuided,    and  asking   the  court   to   conatrue 
the  will.      By  her  anawer  r«uth  l.athrop   set  that   aha  waa  the 

nleoe  of   the   testatrix;    tuai.   alio  had  boon    employed   us   an   associate 
profeaaer  in  a  medical   aehool;    that  she  was  68  yoars  of  age  and  not 
Of  robust  health,    and    that   she  was  in  need   of   funds;    ahc   orey^d   that 
her  anewer  be  given   the  off  est  of  a  cross  bill   and   that   the  trustee 
be   directed  to   turn  over  te  her  one-quarter  of  the  corpus  of  the 
trust  eatats   after  making    lue  provision   for   the   three  surviving 
annuitants,    Mi    uio   one-au*rt<»r  of   the  accumulated   incosie   in   the 
hands  of  the  trustee. 

The  cause  was   referred   to   a  amat»r,   who  heard   evidence   and 
recommended   a  deeree  substantially  as  prayed  for  in  her  answer  and 
oroaa  bill    and  a  deoree  waa   accordingly  entered.      The   court   found 
that   $75,000  was  a   sufficient   amount   to   furnish   assurance    to  a  coral 
certainty  that   the  annuities  weald  be  paid,    and   that   the  balanse  of 
the  trust  fund  oould  be  dispoaed   of  in   aoeordanoe  with   the  provisions 
of   the  will    and  in    sueh  manner  as  would  not   violate   the   rights  and 
interests  of  other  legatees  and  devisees;    the  deeree  therefore  or- 
dered  that    the   trustee   should   retain    the    sun  of  J75,0O0  out  of   the 
trust    estate  aa  of  September  17,    1939,    and   all  net   income   accumu- 
late  since    that   date  in   order  to    secure    the  payment    to    the   three 
annuitanta,    Iaaas    .urn or   Constook,  *ary  H.    Cameron   and  Annie  0.   Mc- 
Divitt;    that   the   remainder  of   the  property   should  be   divided   into 
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four    squal    portion*,    one  ©f   th'-ee   portion*    tc   Ve  t  iven   to    the 
Hob*  for  Incurables,   another    to   the  Board  of  foreign  fclealona, 
another  to  Ruth  E*»fester  i-athrop,    unj   tn«   retuaininfc  portion   olalaed 
by  John   K   I-athrop   (the  brother  of  huth  Lathrop)  ,    the  fourth  bene- 
ficiary nan*4   in   tha   will,    to   be   retained   by  tho   trustee   to  be   die- 
tribatel   to   'am  ur   |f  hi  a  ieaue  at   a  It  tar  data   In   accordance  with 
the  prevision*  of   the  will.      The  provision  of   the  deore*  -Mr~c*_inp 
tho  payment  of  one-quarter  of  the  body  of   th«   Nftflii  to  Huth  Lathrop 
included  theeo  words:      "And   thereupon  th<»  oiyment  to    said  Ruth  teb- 
ater  Lathrop  of  said  annuity  of  ,175  ner  month   shall    cease. "     Thte 
dooree  of   July  9,   1S-V/,    Also   oontalned   a  prevision   thot   jurl-* lotion 
waa  reserved    "for  the   following  purports,    only,   namely: 

With  referenoe    la   the   sum  of   f'75,000   to  be   retained  by   the 
trustee  aa  hereinabove  decreed,   and   ilso  with  r'fersnoe   to    that 
portion   of   the   estate  not  now  distributed  but   likewise  retained   by 
said   trustee,    »«id  trustee  la  hereby  authorised   fro*   tine  to   tine 
aa   it  may  be   advised    to    ■   oly  to    the   court   unon    tic     notlc*   to    the 
parties  hereto   aa   the   court  may  require   for  in  struct  ions  touching 
the  jaanj^ws^nt   or  distribution   of   th*>    said    funds   to   be   retained  by 
it,   or   any  portion    thereof,    or  of   the   incosie   therefrom,   or   any   por- 
tion of  such  income.* 

The   directions  of   thie  decree  were   lolloped   by  the  truatee, 

and  Ruth  Webster  Lathrop   received   froA  it,   pursuant   to   the  terse  af 

the  decree,    at  Toxica tely   i3P.,dlO. 

The   folloTln^;   year,    en  May  12,    1931,    the   trustea  received 

Lathrop, 
another  communication   fro*   counsel    reprer»rtln^  Huth/  demanding   that 

out  of  the   truat   fund   (referring   to   the   475,vc-G  retain »d  by  the 
trustea)    ther    in    the  h*  ds  of  the   trustee   there   should   contlnus   t* 
be  paid  to  her  an   annuity  under  tne   terms   af  the  will    at   the  rate  of 
%1h  a  month,   unpvld    sine*   July  15,   19 SO,    and   one-t  .in   of   the  net 
Income  from   the   truat  fund   (exclusive  of  tne   share  held  for   John   >,.. 
lathrop,   or  hia   eona  or   issue)    which  haa   accum.lnted    since  September 
17,    19S9. 

Thereupon    The     northern   Xrust   Company.    trustee,    filed  lta 
petition   in    this   cause   in    the  Circuit   court  and   usicad   for  further 
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instructions  with  reference  to   thio  demand.      The  isoard  of  foreign 
Missions  and   th     BpH   lor  Incurables   filed   their  reapectire  anawere 
denying  that    ehe  wm  entitled    to    the  aViUonal  paytuenta   she  was  do- 
vanding.      The  arawers  set    forth  the   pTPVlaiePMI  oi    the  decree  of 
July  9,   l£o,. ,    la   which  ;.-roc<-  uth  ^abater  i.athrop  was  a  party 

and   in  which  decree  it  w&©   pro-i'ol    t kmM    the  annuity  of  $75  a  month 
should  cease,    Sj  |    that,   ah |  had   *ccept«d   the   sust  of  non  »y   so  pro- 
vided  for   in   said   .ieeroo  to  be  paid  to  her;    the   answers  prayed   that 
the  trustee  bo  instructed   to   refuse  hsr  dermoids. 

tfer  answer,  as  well    as  that   of  her  brother,    John  J».   P. 
Lathrop,   requested   the   court    to   instruct   the    truatee   to  make  payaents 
to  her  of   the  aoat  1/  anuity  of   |75.      ^o«e  ewidw.es  was   submitted 
to    the   chancellor   in    connection   >itti   the    i sauce  made,    and  on   January 
4,   1933,    the  decree   in   question   was   entered,    directing;   the    truetee 
te  pay   to   Auth  *.atarop    the   annuity   claiand   by  her,    in   the   saount   of 
♦75  a  month   i'or   the   period  coz^uei.cing  July  15,    1M04    and   continuing 
to   December  15,   1932,    amounting  to  $2176;    and   it  was   further  ordered 
that,   oosucenelng  January  at4  If  91,    the  trustes   aha  aid   first  apply 
the  net  income  sf  the   trust  fund   set   aside   i'cr  Bail   purpose  to   the 
payment  of  the   annuities  to  kary  a.   Cameron,   Isaac  burner   Jonstock, 
and  Annie  C.  M«I>ivitt,   in  the  respective  auua   called  for  by  said 
will,   and   thereupon   should  pay   to   huth  Webster  Lathrop   the  annuity 
•f  #75  a  month,    "or   aueh  portion    thereof  aa    aueh  net   income  will 
euffiee  to   pay  after  the  paysente  to  Mary  h.    Cameron,   Isaac  Turner 
Comatsek,    and  Annie   ta   McUivitt   aforesaid;    auoh  payments   to    eaid 
Mtttu  Vebster  Lathrop    to   continue   so  long  as   there   ahall   be  from   time 
ts   time   any   surplus  of  net   income   of  and   above   the   amounts  required 
to  meet    the   aforesaid   annuities    to  »ury  h.    Cameron,   Isaac   Turner 
Csmetock,   Annie  c.  aeDivitt."       As  stated,    the  i>oar<l     f  foreign 
Missions   and  the    soae   for   incurables    >reeent    this  appeal   from   this 
decree. 


. 

,  ■- 

,6Stl  »* 

.     ,  ,  . 

;    .  •    .  ■  : 

... 


The  order  of   January   4,    |fSl(   wu,    witn  respect    to    the   an- 
nutty  of  Muth  Lathrop,    contrary    to    the   provision  01    the   dooroc  of 
July  9,   1930,      Tho  prior   deoree,    procured   at  her  solicitation, 
awarded  to  her  a  portion  of   the  cornu*  of    the  estate   amounting   to 
oror   *35,0O0,    and  when   the   decree  provided    that    thereupon  n»r  an- 
nuity should   "cease"   it   could  scan  notninfr;   else  tuan    that  upon   re- 
ceiving her  share  of  the   corpus  of  the  estate   the  annuity  should  so 
ended.      If   this   ^ad  not   been   intended,   it  would  have   been  very   easy 
to   include   in   the    iecree  apt  words   to   indicate   that    the  payment    to 
her  of  a  lump   sub   should  not   affect  her   annuity.      Such  words  were 
not  used,    and  the   conclueion   1*  clear   that   the  prior   deore*  termi- 
nated  and    ended    the  payment  of  any  annuity   to  her.      This  being   so, 
the   chancellor  hid  no   Jurisdiction  at   a  laker  term  of  court   to    enter 
a  decree  changing  tho   interests  of  tho  parties  determined  by  tho 
prior   decree.        It  hns  been    s-iid   in  many  cases  that   a  decree  onoo 
determining  the   rights  of   parties   cannot  be   changed  at    a  subsequent 
term   of   court.        People  v.    Ul*rk.    268  111.    156;    Xpoettl  Brewing   ^o. 
v^  Kpehler.    «00  111.    369;   Kodo     v.    feftimoff.    S67  111.    App.    466; 

flying  Ma IMH  JHIt  bfw&*  2«i  Hi.  apo.  421. 

Counsel    for  rfuth  Lathrop   invoke  the  provision   in    the  decree 
of  July  9,   1930,   whicn   reserved   Jurisdiction  with   reference   to    the 
■urn  of  $75,uuO  retained  by   the   trustee   to   pay   annuitants,   with  par- 
ticular  reference    to    the   language   authorising   the   trustee   to   spoly 
to   the   court  for  directions  t  ucning   tho  distribution  of  the  fundo 
"or  of   the   income   therefrom,    or  any  portion   of   such  income."     This 
reservation  was  to    enable  tho   trustee  to  obtain  directions  with 
reference   to   distributing  any  oortlon   of   the      7n,,ooO   fund   or   income 
therefrom   from  time   to    time   amodg      the  remaindermen   ae   the   annuitants 
should   die.      anon    the   death  of   any  of   the   three  remaining   annuitants 
and    the   consequent   termination  of   such   annuity,    thie   question  would 
at  onoe   srlso;    also,   upon   the  deati  of  the  last   surviving  annuitant 
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the  trustee  would   seek  dlreotions  froa.   MM   eourt  how  to   distribute 
this   sneelel    trust    fund    Mid   all    aoeuBul  -itions  of  income.      The 
chancellor  did  not  reserve  the  ripht  to   revive   the  annuity   to  Huth 
Lathrep  which   the  decree  had   specif lcally   said    should   cease. 

Wo   cannot  accept   the   definition  of   the  word   "oeaoo"   as 
■eanin^  that   the  trustee  should  make  no  more  pu.yi.erts  until   farther 
instructed  by  the  court.      To   arrive  tl   the  correct  toeaning  of   the 
word  wo  must  consider  it  in  its   context  and   the  circumstanceo  in 
which  It  was  used.      Evidently   th     word  was  used   in   the  decree  with 
the  same  meaning  it  hid  when  u*ed  in   the  will,      there  it  meant    ti.at 
when  Rath  Lathrop  received  a   share  of  the  body  of  the  estate,    this 
woul*  be   in  lieu  of   %ny  annuity,   which  annuity  should    thereupon   end. 

Counsel   for  Kuth  Lathrop   argue   that   it  was   ths   intention  of 
the   chancellor  to   provide  for   a  continuing  annuity   to  her  beoauee 
the  decree  ordered  retained  by   the   trustee   $75,000,    the  income   from 
which  should  pay  the  annuities;    find   it  is   said  that   ths  1  rooms   from 
this   $75,000   equals   the   total   nmount   of    the   annuities,    including  an 
annuity  to  huth  .Lathrop.      This  argument  mlfci.t  have  weight   if  it  were 
not   for   the  fact   that   the   $75,000  of  eecurities  retained  has  shrunk 
in  value  to   ap  roxlmately  £SO,v.O,   as   shown  by  ths  testimony  of  the 
vice-president  of  the  trustee,     The   amount  produced  by  this   spesial 
fund  at  the   time  of  the  laet  deer  e  was  so&ewkat  doubtful.     Ihis  de- 
cree recognises   this  in  providing  that  the  annuity  to  huth  Lathrop 
shall  be  paid  out  of  any  net   income  left   after   -ayin^  Mary  M.   Cameron, 
Isaac  Turner  Cemsteck   and  Annie   C.   -oDivitt,    and    such  payments   to 
her  shall   continue  only   so  lont  as   there   shall  be  any   surolue  of  the 
net  Income  above   the   amount  required  to  meet   the  aforesaid   annuities. 

Another   reason  requiring  the  reversal  of   ths  decree  is   that 
it  directs  the   trustee  to  isake  payments  directly   contrary  to   the   in- 
tention  of  the   testatrix  as   clearly   ah-vwn    in  her  will,      hef erring 
to   the   provision  of   the  will   whloh  directs   the   distribution  of   the 


I 

. 

J»a 

•    . 

at* 

4   e* 


body  of  her   estate  among   the  remaindermen,   it  will   be  noted   that 
this  distribution  lo   to    take  ;lace  upon   the  death  or  tho  annuitants, 
Mary  fc,   Cameron,  Ctie  Wheeler  Comstoek,   loose  Twrror  Co*rtock,    and 
Annie  C.  keDivitt.      «htn   all   these  had  deoeared,    if  In   tho  opinion 
of  tho   truotoo   tho   income  of  one-quart-r  of  the   pctute  would  produee 
♦75  a  month,    then  tho   remainder  of  her  estate  should  he  divided 
among  the   four  b«n»f ioiarioo  named.        Thia  cleurly   I      i   ateo  an 
intention  on    tho  part  of   the  testatrix  that  Ruth  Lathrop   ahould  re- 
ceive free    tho  body  of    the   estute   an   amount  fhich  would   produce  at 
loaot  an  income  of  $75  a  month;    the  amount  of  the  eetnte  reoelred 
by  her  was  to  be  the  equivalent  of   the  annuity  of  37*  a  month.     Sow, 
whet,   oho  procured   the  acceleration  of  this  distribution  before   throo 
of   tho  annul tanta  had   died,    she   took  her   share   subject   to    the   sueo 
condition,   namely,   in  lieu  of   t  o  Mosttt)   annuity,   *hieh  ahould   end. 
The  will   provides  that  whor.   enc  takes  her    shore  of  the  body  of  the 
estate,    "then  and   in    that   event   the  payment  from  Inoomo  to  her,   as 
above  indicated,    ehall    cease. " 

The   intention   of    Ust   testatrix  is  also   found   in    the    f*et 
that   the  provisions  for    ttti  parent  of  annuities    Uroot   that   such 
annuities   snail  be  paid   >:ai  lna   the    -ifetice  of   the  annuitant  except 
as   to   the  annuity  to  Hutu  ^athrop,    thus  indicating  that  upon  her 
reoeipt  of  a  portion  of   the  body  of   tne   estate  her  annuity  should 
oeaso  although  she  were  living. 

it   ahould  be  noted    tiiat   the   share  of  the   estate  received   by 
her  was  over  035,^0,  wnion  would  produeo,   at  a  mo derate  estimate, 
approximately   *lu&v,    or  more   than   ^75  a  month,      Jhculd   she  receive 
in  addition   an  annuity  of  v75  a  uunth,    she  would   receivo   an   income 
of  approximately  OxoK>  a  montn,   wnich  was   certainly  never  intended 
by   the   testatrix.      There  is  not  a  line   in   tho  will   indicating  that 
prior   to    the  death  of  ail   the  annuitants  Huth  i*athrop    ahould  rtoeivo 
more   tnan  475  a  month. 
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The  will   Aide  provides   that    there   ■hall   be  no   ttmtsTtstttJ    n 
upon   the  death  of   the  annul tarts   if,    In    fhe  opinion   of   the   trustee, 
the   income  of  one-quarter  of    the   estate   should  not    mount   to   $7B  a 
month  or  moro.      This   ln.Ucatti    that   the    phare  of  the   eetate   coming 
to  Huth  Lath  rep   should    re    sufficient    to   procure   $7B  a  month,    tho 
amount  of  tho   annuity   ehe  had   been   receiving   l>*fero    HHo'foTllgM_ 
Thlo   emphasises   tho   intention   of  tne   testatrix  that    the   snare   crmlng 
to  hor   should   bo   In   lieu   nnd   tho  equivalent    of   the    annuity  of   ,*7f   a 
month. 

As   indicated   above,    tho  decree   of   January,   1933,    does  not 
unconditionally  order   an   annuity  of   ,*75  a  month  raid   to  Ruth  Lathrop, 
but   such  payments  aro    to   be   contingent   upon    there  beta-  a  sur-lus  of 
Income  over  and  above  tho  amounts  necessary  to  pay  the  an.  uitise   to 
tho  other  annuitants.      They  have  oriority  over  h-r,    and,    if   there   is 
no    surolus   after  their   requirements   are  r»et,    «he  pets  not   ing.      i!uch 
a  condition   Is   oontrer"   to   the   exnrese   direction    contained   In   tho 
will    and  certainly  was  not    center  pi  uted     by   the   testatrix* 

eminent    counsel   ajrvue   in   suprort   if  the  decree  uoon  general 
equitable  grounds,   but   theoe   cannot  prevail    af.sinst    the   clear   inten- 
tion  of  tho   testatrix.      It    is   a  cardinal    rule  that    the  directions 
contained   in    a  will  must,   wherever  po«sibls,   prevail    even   though 
other   considerations  might   suggest   a  different   dinnosltloa   of  property 

The  decree  of   July  9,    1930,   provided   that    the  body  of  the   es- 
tate  should  bo   dleposed  of  in   such  manner   *as  will   not  violate   tho 
right*   and   interests  of  other  legatees   and   devleees.*     Upon    the   death 
of  the  three   specific   annuitants   etlll   living,    the  four   remaindermen 
will    each  bo   entitled    to   one-ouarter  of  the    retraining   corpus  of  the 

estate.      They  are   entitled   to  have   that    remaining   corpus  krpt  ur.U- 
patrod   from   any  payments  made   from   it  or   free.    tne   inoome   derived 
from  It   whic      are  not    clearly  provided    for  by    the  will, 

¥er   the   reasons   indicated    the  deoree  metered   January  4,1933, 
is   revereed, 

HeVMHsj 

matehett  and  O'Connor,   JJ. ,    concur. 
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FSfPLJS  0/  THS  UlAtK  «r  Hxioi ..;,  ) 

Defeniant  in  Krror,        ) 

THOMAS   JA&UBOWtiAl, 

Plaintiff  In  Krror.        ) 


Of  AlCA&t  . 
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*H,    FK8S I  ;>Ii<tt    JUSTIUI  MeSUftKLY 
0HU.IV1UI0  THii  GPlfclQ*  01  sstf, 

Defendant  vt«   charged  with  unlawfully  carrying,    concealed 
en  or  about  hi*  person,   a  revolver.      Upon    trial  by   the   court  he  was 
found  gmHty   and   sentenced   to    Uie  uou&e  of  Correction  and  fined 
#190;  ho  asks  for   a  reversal,      flefenaant  argues   tnat   the   evi    -nee 
was  insufficient   to  prove   beyond   a  reasonable  doubt    that  he  was 
guilty.        jtx'-dsirmtion   convinces  us    that    the  point   Is  well    taken. 

Carl   viustafson,    cote.pl '-vining  witness   und   apparently   a  rela- 
tive of  defendant,    testified    trtat    at  about    two  o'clock  on   ths 
morning  of  December   ft,   195?,    ths  defendant   case  to   his  aome  and 
sought   to  gain  admittance;    that  he  recognised   the  voice  of  de- 
fendant  and  refused  to  open  the   door   and  defendant   called  to  him 
that  unless  the  door  was  opened  he,   defendant,  would  kill   the  eoa- 
plalnlng  witness;    least  he   then   called    the   police  and    allowed  de- 
fendant to    enter  his  house;    tnat  he  did  not   see  any  gun  on  or  about 
the  person  of  defendant. 

The   arresting  officers   testified    that  upon    irrivin^   at    the 
home  of  complaining   witness   they   found  defendant   in   the  hallway; 
that   they  searched  him  »nd  did  not   find   any  weapon  upon  his  person; 
that  about  five  feet  away  from  defendant,   on  a  trunk  under  a  piece 
of  cloth,    they   found  a  fully  leaded   revolver;    tuat  defendant  denied 
owning  the   gua  or   that  he  «new  anything   about   it;    that  ne  one   identi 
fied   the  #un   and  they  were  unarle  to   ascertain  to  whom  it  belonged. 

Defendant   testified   that  he  went    to   the  house  of  the   com- 
plaining witness,    a  relative,    to    settle   some  differences  between 
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thei»j    that   ue  n*ver  mn4«   th*   a  tat  an  rot    tnat  unlee*   the  dour  wao 
op»n<»1  he  would   kill   the    eo»ol»in£rv   vltneea;    that    tine   gun   frund 
by   the  ofMeere  was  about   seven   feet   away  irow  ni«#    eovere*   with 
several   pieeee  or  cloth  or  burlap;    that  ho  had  never   aeon  th#  gua 
and  never  owned   ore   Hal  had  no   knowledge   a*   to  whom   it   belonged; 
that  ho  was  not  noar   tho  pl<\ee  w*v«rt  tho  gun  wao   concealed. 

Vhllo  wo  «ay  h*ve   so«e  doubt   ao   to   too  accuracy  of   tho 
principal  witneeaee,   yet  unon   th*   rocord  w*  muet   conclude   that   tho 
owldouoo  fallo   to   eUe*  tnat   tho  guit  be  on*.  xit,    <%ne 

was  ao  near  hla  t&at  h«  could  IMP*  99  tehed  it  without  moving.  In 
Jgeppl^e  v.  Vteraoth.  328  111.  51,  it  wao  held  that  before  there  can 
bo  a  conviction  under  the  statute  tho  firoina  aunt  bo  in  such 
proximity  to  tho  aecueed  ao  to  be  within  hie  easy  roach  -aid  ur.der 
hi n  control.  and  in  People  v.  ^-ifee.  3S8  111.  61?,  it  *ee  hold  tr.at 
it  wao  an  oofiontlal  provieten  of  tho  statute  that  the  i'ireum  *bo 
earried  concealed  on  or  about   tho  pere-.n   of  tho  accueod.* 

It   in  possible   tint   doi'ffndant   o*Ti -id   th*   revolver 
placed   It  upon   tho  trunk,    cov*rlr.f    it   uy>#    I  if.  ut.ly    ^   ■  - 

^eeturt.      Guilt  omot  be   r>l»ccd  v;.en  f  eta  proved  beyond  a 
reasonable  doubt.      Pooa.lt  v.   i.l^in.     c         ;.. 

Tho  Jud.ejB.ont  oi"  tho  Municipal   court  la  revereea. 

Iratchett   and  O'Cem.er,    J. •". ,    tono.r. 
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AHK  HAWKlliS,  I 

Defendant  is  ..rror,  )         J       ~J*^_ 
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-DGAK  McGLUh,  , 

Plaintiff  in  Srror.  ,  ^4 
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MR.    JUiiTlC*  QKuhWii   i>i^lVfc**B    iMS  OPIalOn   0/  TH*   COUKT. 

Plaint  1ST  brought  an    action   against   Italia    i-cdun    and 
Ug«r  MeClun    It   recover   damages   for  personal    injuries   resulting 
from  an   automobile  accident,      i'he    suit  was   dismissed   a*    to  ^illi«i 
MsClun;    thsre  was   a  Jury  trial,    a  verdict    *nd  JMffMBt   in   platr  - 
tiff's   favor   for  41.3, COO,   and   defendant  anoi»nls. 

The   record    'incloses    t  :at   about  k|M   o'clock   or    th  >  morning 
•  f  April    27,   1930,   plaintiff  and  her   snail   daughter  were   ri-'lr.,.    scuth 
In   South  Park   avenue   la    a  oar  driven   by  her  hasbnnd,    and   as   thal- 
weg crossing  69th  street    the  car  was   ctruek  by  an   auto~eMle  being 
drivea  west   in  69th  street  by  defendant.      Plaintiff  and  her  daughter 
were  both   injured   and   each  brought   suit;    'und  on   M>ril   ?5,  19  3?,   we 
af rimed  a  Jud*?»ent   in   favor  of  the  daughter  against   defendant. 
( X e .    35384 ,   Hawkins^   a  *inorf     y  h*»r  next   friend,   v.    Kd>:  un. ) 

In    that   opinion  wo  discussed   the  facts,    which    .r~    th*    name   as    thosa 
in   the  case  before  us,    and  passed  uror    a  number  of  pr^-  coitions   of 
law  which   -Are   substantially    the   sane   as   the   oontenilons  now  mads. 
In   these   oircunste-nces   it  wili   be  unnecessary   to   rocite   thr   evi- 
dence except  briefly. 

As   the   case   **nt    to    the    Jury    there  were    three   counts  l«ft 
lr.    tae   declaration.      The  first   charged  defendant  with   the  aegll, 
operation  of    the  automobile  in   69th   street,    in  Chicago;    another   count 
charged   defendant  with  wilful   an  1   wanton   conduct   in    the   operation  of 
the  automobile,    and    if.    the   third   defendant  vm   charged   with   the 

violation  of  a  city   ordinal. ce  which   required   persona  driving 
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attonobiles  wast   in   69 Xn  street   to    <top   at   Jouth  i'ark   «tv.ui,   a 
atop   itr«flt, 

Plaintiff  offered   evidence   to    the   effect   that    she  was 
riding  en    the   front   eeet  ol   an    automobile    driven   *outh  by  h-r 
husband   on   ^nuth  Parte   avenue,    tl    the  vest    roadway  ol    the    street! tint 
Her  young  dau^ter  was   In    the  baok   seat;    tr.at   the   spaed  of   the   auto- 
mobile was  froai   eighteen   to    twenty  olios   an  hour;    thai   when   the   au- 
tomobile wee  near   the  north   croB»-valk  of  69th  street,   plaintiff's 
husband   saw  defendant's   automobile   ooftln^  west  in   69 th   street   at 
a  spaed  of  about  fifty  niles   an  hour;    HMfct  it  was   then   about   1  ifty 
feet   east  of  boutrt  Park   avenue;    that  defendant  did  not  etop   tit 
South  Park   avenue,    although    there  was  a  large   eleotrle   el^x.  with 
the  words,    "atop- Through  street"    in   iar^e   letters  and    the   croaeing 
was  well    lighted;    that   plaintiff's  husband    (.topped   on    the  gas, 
thinking  he  could  pass  in  front  of  defendant's  automobile,   but   there 
was  a  collision,   the  left   front  of  defendant's  oar  strlklna  the  lsft 
rear  wheel  of  the   ear   in   *hic I  plaintiff  was   riding,    swinging  it 
around  and   tionlng  it  over.     A  number  of  persons  gathered,   — ong 
them  several    street   car  a.en  froos  a  passing   street  car,     -nd  police 
also   cast;    their  testimony  is  to    the   <*ff cot    that  defondant  was  under 
the  influence  of  liquor   and    endeavored   to    escape. 

On   the  other  hind,    the   subat  *nce  of  defendant's   evi deuce   is 
to   the   effect    that  he  was  driving  west  in   69 1.    etreet   at    J  if  teen   to 
eighteen  nil**   an   hour;    that,  he   stooped   at    the   rest   side  of    ;outh 
Park  avenue   and   then  proceeded  across  the   etreet  at  about   six  or 
eight  wiles  an  hour,   when   the    .avkins  ear,    driven  by  plaintiff's 
husband,    case   south  at   a  epeed  of  45   to    5C  Miles,    on   oouth  Park 
avenue,    ran    in  front  of  defendant's   car,    caught  ais   bui&per,    tore 
it  off,    and   turned    the   auto.ociles   around,    the  ^  aw*  ins   car   tipping 
over  on   its   side;    that  defendant  had  not  been   drinking  and   did  not 
try  to   escape*      Ins   evidanoe   further  tended  to   show   tnat   about 
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•lght  e'alock  on   the   evenlnj    nrior  to   the    accident  plaintiff,   a 
man   t*entv-six  years   old,   who   ^ork*d    for  hla   f  »lher   in   *  real 
•state   ol'fiea  on   fi3rd    street,    took  his  father's   «*utoMot  lie   and 
drove   to    the  fiozaes   of   3^«?nii   of  hla   ftftf  It.    pi  ok  inn  up    throo 
young  won  and  two  young  ladles;    that   thoy   than  drovs   around   tho 
oity;    that   three  of   tho   si>  pmiil  were   tanen    .oate   and    throe  of 
than  were  in    the   automobile   at    tho   time  of    the  accident.      kiva 
of  tho   six  persona  who  had  boon   riding  in   the   oar  testified    that 
there  had  boon  no   drinking  and    that   plaintiff  was  not   intoxicated 
at   the   time   in   question.      1'icturea   of   the    two   autoi-oi/iles  as    t.-iey 
appeared  after  the   collision  were   introduced  in   evidonoe  and  are   in 
the  reoord  before  uo. 

The  defendant    contends   thsit    the   court   erred  in    overruling 
hie  motion   for  a  directed  verdict   at   the  close  of  all   the  evidence, 
or  that  in   any  event   the  judgment   should  to  reversed  beeauee  the 
overwhelming  weight   of   the   evidence  is  against    the  verdlet  of   tho 
jury.      1?«   think  neither   of   these    contertione   can  be   sustained.      The 
evidence  was   it;    sharp   conflict.      Obviously   the  court   could  not  weigh 
the   evidence  -   that  is  for   the  jury,   -  and  he  could  not  dl  redt  a 
verdlet  for  either  aide,     kalhstedt  v.   Ideal  Llkhttoit  |fc»i   271   111. 
1M;   llbhv.  Kahalll    |  llbby  v.    Cook.    222  111.    206;   Walldrsn  Express 
Co.    v.   Krug.    291   111.    472.      fcor  can  we   say   that   the   verdict  of    the 
jury  in   favor  of  plaintiff   is   against    the  manifest  weight  af  the   evi- 
dence.      The  jury  saw  the  witnesses  on   the  witness   stand  and  heard 
them  testify.      Their  finding    i;    f-»vor  of   plaintiff  was   approved  by 
tho   trial   Judge,    a  reon  of   abllitv    WA  axp   rlej.oe.      Tney  were   in  much 
better  position   to   det»mlne   the   f  ,cti  it.   MM   case  than   are  wo  in  a 
court  of  review  where  we  hav*  only  the  printed  page  before  us.    la 
these  ©ireur.stiuicee  we   think      it    is    emally  obvious   that     a  would 
not  be  warranted   in  disturbing   the  verdict   and  Judgment  on   the  ground 
that    they  ar*   contrary   to    the  manifest  wei.dit      f  the   evidence. 
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At    the   request  of  plaintiff   the   court   subnltted   MM   fol- 
lowing uueation   to  be  answered  b      the  Jury:      "faa   the    ujtor-ofcile 
In   nuestion,    at   the   time   and   place  in    ^ueation,   wilfully,  wantonly 
and  mallei   uely  driven  upon   And   agalnat    the   car  in   which  the  pi  air. - 
tiff  was    riling  %s   a  passenger?"        ihie  wn   answered   in   the   afiirma- 
tire.      Daf«niant   contends   that  it  was  erroneous  to   submit   this   in- 
terrogatory because   there  wai  no    evidence   of  wilful    and  wanton    oon- 
duet  on   the  part  of  defendant. 

In   the  opinion    rendered  by  this   court  in   favor  of  olalr.  tiff's 
daughter  above   referred   to,    'h»r«    this   name   contention   tu  made,    and 
where  a   similar  Interrogatory  ««o   answered   in   the  affirmative  by 
the  jury,  we   eaid:      "What    const i lutes  wilful    an*  wanton   conduct  in 
such  eaees  has  been   repeatedly  stated.      It  doee  not  necessarily  mean 
that   a  defendant   in   actuated   by   ill  will    toward   the  plaintiff.      It   is 
such  conduct   as  exhibits  a  reckless  disregard   for  the   safety  of 
others,     ^antonym  v.   '^ilbur  Lumber  wouy.   251   111.   App.   364;   Brown  v. 
Illinois  Terminal  Co..   319   111.    326."        If  plaintiff's  vsrsion  sf 
the  speed  of  the   two   automobiles   and  his  contention   fiat  defendant 
did  not   stop   at  South  Park  avenue,  were  adopted  by  the    fury,  we   think 
the   question  whether  defendant's   conduct  was  wilful    and  wanton  was 
for  the   Jury.      We   are  also  unable   to   agree  with  the   contention  made 
by  defendant   that    "where  a  general  verdict   ie  based  on   general   negli- 
gence,   and  willful   counts,   the  verdict  cannot   stand  where  there  is  no 
evidence  of  willful    and  wanton   oonduct."     *••    35394,    Hrreklns  v.   Ms- 
Clua.   aunra:    Price  v.   Bailer.    2*5  111.    A»o.    336.     Moreover,    the  con- 
tention  is   inapt   h*re  because,    as  we  have   said,    there  was  evidence 
frosi  which   the   Jury  might   reasonably   find   that   the  collision  occurred 
through   the  wilful    and  wanton   conduct  of   the  defendant. 

Complaint  1*  also  made  that  remarks  of  plaintiff's  counsel 
were  prejudicial,  end  that  the  court  should  have  abstained  defend- 
ant's motion   to  withdraw  a  juror   and   oontinue   the   case.      The  matter 
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complained  of  In   this  respect  i*   tnat   luring  the  eros*-*xanln  \tlan 
of  one  of  defendants  witness**   o   unml    for   plaintiff   Bald:    "Didn't 
you   testify   In   tho   out  of    the  little   birl    Uuti   lout  hor   eye  In    thi  ■ 
accident?"     This  w»«  objected  to,    the  objection   sustained,    and    the 
ouostlon    «tric>;*»n.      Under   Mm   i  cts  no   disclosed  by   the   r.eord   in 
this  ease,   w*   think  th*  court  was  warranted  In  overruling  defend- 
ants motion.      It   is  not     very  error  that  will   authorise   th#»  re- 
versal of  a  Judp»ent.      r?e    think    It   cannot  be   eald    that   th#»   Question 
nut  by  counsM.   for  plaintiff  was  prejudicial  to  defendant, 

Def  ndant   <a«©   argues  that  the   court  erred   in  fciwing  in- 
struction K©.    3  at  nl&intiff  's  request.      This  instruction  was  based 
on   the  count   that   charged  the  violation  oi'   the  city  ordinance  in 
defendant's  failure  to   stop   at  South  Park   vrsnue.      The  argument   Is 
that  ths  instruction  was  peremptory   and   authorised   the  Jur.    to    find 
the  defendant  guilty  without   requiring,   proof   tftat   tne   accident  hap- 
paaed  in   the   city  of  Chicago,        f  coarse   ths  Judge,   Jury,  witnesses 
and  counsel   and   everyone  who  had   anything   to  do  with    the   case,    knew 
that   the  accident   occurred    at   the  intersection  of  69th   Htreet   and 
South  Park  avenue,    Chisago.      The  jurors   are   supposed   to  have  quali- 
fications required  by  the   statute,    and  un  ler  no   conceivable  conten- 
tion  could    the  instruction  h<*vo  been  prejudicial   to   defendsnt,    even 
if  we  aseume   that   the   Instruction   did  not   specifically  tell    the 
Jury  the  accident  occurred  in  Chicago.      The  «r«ua;ent   la  entirely 
frivoleue,    and  moreover,    the   instruction   la  not   even    eubjeot   to 
this   alleged   objection.      The   Instruction    told   the  Jury  what  was 
alleged  in   the   count   charging  violation   of   the  ordln  »nce  of  the 
City  of  Chicago,    which   designated   i>outh  Park   avenue  ae   a   atop 
street.      It  was   all  eg*d  ir.   the  declaration   that  the  accident  oc- 
curred in   Chicago,    and   the  instruction    told   the  Jury   that  if  they 
believed   from   a  ereponderanee  of   the   evidence,    under   the  instruction 
of  the  court,    that  plaintiff  had  proved  the   averments  sf  the   count. 
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then   they   cho  il«l  find   the  def anient  t-ullty. 

A  further  point  lu  cude   tret    the  verdict   la  rroerly  ex- 
ceseive.      fhr    evidence   terds  to    mo*'   that    there  *ui  a  cut   on   the 
left   eide  of  plaintiff '»  head  over   the  tenple,    and  her  f  *ce  was 
bloody;    three   etitchee  were   taker,  by   the  ph.yftioi-*n   to  reduce  the 
cut;    there  wee   alec   a  cut   ■       .he   r»rci;   of  her  left   foot;    ehe   suffered 
pain  in  her   eide,    ribs   and  back    md   over  her    rii,ht  hip;    adhesive 
tape  was  applied;    she   MBaiAtl   *.t    the  heso>itnl    thrc*  days,    during 
which    time  A- ray  picture*  were  taken,      oho   testtfie-i    that  during 
those  days   ehe  had   terrible  pains   in  her  h*ad§    3ide  and   buck.      %e 
was   then   to*  en  hone  and  put   to  l>ed  where  ehe   stayed   two   days.      8he 
then  went   to  get  her  daughter  from   the  hospital    and  went  b*c*   to 
bed  and  was   in  bed  off  and  or.  fox    about    three  or   four  weeks,    other 
.  -ray  pictures  were   t  out   fcur  week?  after  the  aooident, ,    *nd 

other  treatments  t>ere  ^iven  her  by   the  phycici<*r.  who   treated  her 
until  ?>epte.-:«e*r.      M   ^he    tte^  of  the  accident  plaintiff  wae   thirty- 
seven  y:»ar»  of  age  and  had  never  b.?eri    sick.      Plaintiff  further  t"s- 
tifiod   that    ah*   still  had  paine  if    h*r  herid   and  back  at   the   tiae  of 
the   trial,  as  iiarch  7,   19X2,  nearly  two  years  r*fter  the  ac- 

cident.     A  Doctor   who    ioo*   A-rny  pictures  intiff   teetlMed 

thai   the  pictures  shoved   a  transverse   fracture  of  the  proeese  of  the 
fifth  luttbar  v*rtebra     of  the  left   tide,     a*  ilso   testified  ae   te 
other  natters   *uic i  the   pictures   showed   indicating   that  plaintiff 
had  suffsred  other  injuries. 

*e  have   carefully   considered   the   etidence   In   the  record   and 

argument  of   counsel.      Obviously   the   aaeunt  of  compensation   plaintiff 
should   receive   is  rot   the   subject   of  «eethe*atioel    computation.    That 
question   is   one  for    the   Jurj  ,    and   after  a  careful    consideration   of 
(.11    the  evU •re  ef   the   record,   we   are  unable   to    say  thst    the  ver- 
dict of   tuc   J-ry   la   so    exceative  as    be   *arr-*ut    interference   on    tux 
part. 

the    iudgaent  oi    the  Superior   court  el    -oo*   county  is  af timed, 

URsMft* 

MeSurely,    P.    J.    and  katohett ,  J.,    concur. 
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271  I.A.  598L 

M,    JU^ICK  C'C^SHOP   TVLIVKIttD  TiCK  GPUlOk   Of  TUB   COURT. 

Plaintiff  DroutvAt  an   action  of  aasu&psit  asuinst    the  da- 
fsn1%nt   to   recover  *6aLb.o^  claimed   It   be  due  hia  fur  fc.i.iariiu.s 
furbished   end  labor   perfor&ed   in    ana   »weut    MM   it4/.u»o«^*  fc«r.w._„ 
•f  defendant  ••   residence   aftii   grounds  loouted  aoru   ©1   i-Abertyville. 

woftusituit ,  under  counter  tlalM  hbu  +*x.-»\i  ,    w1«oaic1  tu-t 
plaintiff  *ii   indebted   to  hi»  lu    tna   umu  of  #3Vow.4<*.      IMM  «&»  a 
jury  trial    and  a  verdict   in  favor  of  plaintiff   for   MTtO,    -1th  la- 
trrcst   at   fiwe  per   MH  fro*  A.  ril    la   U.w,    to  .Lovecbex    --»,   1932* 
Juti  s>«nt   wno   entered   on    the  verdict   and  defendant   appeals. 

The  record   dine.lo«fte    that    :  laintiff  w&s   lor  a-jty  years   an- 
fAg**1   In   the  huaineaa  of  l&ndsoapt-  gardening.      Itefendant  n*4  a 
tr^ot  of  about   HC  aer-  s   of  land  north  of  Liber lywille,  i.«k*  bounty, 
Xlllnela,   which  h*»  mi  improving  for  residence  purposes,   *nd  In 
1939   h«»   ^ployed  plaintiff   It   Ativian  Biateri^i   uau  do  work  In  and 
about   improving  defendant' e  prat-.tiaes,      I'ialntiif   ban  an   tula  •or* 
about    Taly  i9,   |9 tig     ■        it    me  1-nt   work  Deeeaber  14,   1929,   and 
for   the  work   and  auterials  sent   defeni-*nt   billo  wnlea  wore  paid  as 
follows:        August   4,    1929,    $1008.77;    ueptei  bor   b,   |7t»«a.24;    wstcber 
16,   *46d4.32;   bovefeber   11,    >567-  ,4b,    si*   January  1,    1930,    i-4642.40, 
a  total  of    ,?3,')7...1V  .        -til  of   thess   bills  was   lteaissd,    snowing 
the  number  of  days  and   the  nuaber  of  sen  employed,    etc.,    uid  10 
per   cent   *ae   adied  to    each  of   the  bills.      Plaintiff  did   practically 
no  work  during  Jauuax.,    -nd  yebruary,  19. "v,   but  on  February  24th 
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defendant  wrote  plaintiff  a  letter  stating    that  he  wished   plain- 
tiff  would    co*er   defendant's  garden  with  manure  and    a^ade  or  plow 
it  under.     'ihs  area  el'   the  ground  wae  given  as  260  ay   t*x>  feet   and 
it  was   stated    that   defendant   understood   plaintiff  was   to   bill  hi* 
for  the  work  at  aetual   ooet  plus  10     or  oent   Tor  plaintiff's 
profit.      I've   days  ait-  rward  defendant's   representative  arrets 
plaintiff  concerning  the  matter,    >.n<j  a  talk  was  had  between   the* 
a  few  days  lstsr  wnen   they  looked  over   the  ground,    and  plaintiff 
was  requested   te  writr  defendant  giving  an  iteeiUed   ttatct-ert   as 
to  what  the  proposed  work  was   to  coat;  *-areh  7,   19-0,   plaintiff 
wrote  defendant   such  a  letter.      The  work    to   b»  done  was   agreed  ing 
Manure  oi.   the  garden,    excavating  for  a  pond   and   osrtaln  other 
work.      it     as   stated   la   the  letter,    "Manure  at  §4.00  per  yard. 
To   the  above  will   be   added   a  connisalon   of  1(-    .  "     Plaintiff  had 
een>»«n ced   th<*  work  ab<ut    three  days  prior    to   thia  latter,    and  be* 
gan  to  haul   the  Manure  Md    auread   it  on    the  garden.   About   the  19th 
of  the  nonth  defendant  advised  plaintiff  to   do  no   further  work, 
which  request   was  ocsinlled  wtth.     Plaintiff  then  eubiaitted  hia 
ltestlsed  bill    for    the  work  begi;  ning  i  arch  4th   and    ending  Marsh 
19th,   a  owing  a  total   of  $B8S&.33,    for  rfcloh   nluir. tiff   suns.      Sons 
of   this   waount  was  aiade  up   of  au>na>    spent  by  plaintiff   in   employing 
persons  to  do  part  of  the  worn. 

Xhe  principal    controversy  in   thia   court   ia   the   ohsrge  node 
by  plaintiff  for   the  smnftre  spread  on   the  garden,   plaintiff  t  a   lag 
the  position   that  he  used   the  proper  qua  it.    «nd   quantity,      tn   the 
other  hand,   defendant's   position  la   that  a  great  part  el    the  ma- 
nure was  of   inferior  qunlity   and    that   practically  twice   as  »aoh 
wae  used  as  was  reasonably  necessary.        ash  put  In   evidence   to 
sustain  his   r*spcctive    theory.      Plaintiff  produced  witnecaes  whs 
testified   In    aubatanoe   fiat    the  MMM   was  of  good    quality  and    tnat 
a  proper  quantity  of  it  was   sprea4  on    the  garden,      Yue  defendant 
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offered  evidence   li   the   effect    fefcfjl  a  great   part  of  the  umrt  wae 
of  inferior   qua  ity  nr.d    that  practically  hair  of   the  amount  was 
unr«c*eeary.      Defendant   also   offered   evilenoe   tfndin#  to    sustain 
his  defense  of  aou.ter  olaim  sjel   sot-off,    that    certain  work  dono 
by  plalrtiff,   Host*   ttUMI   tLo   spreading  of  manure,   waa  not   p-rf oread 
In  a  good   and  workmanlike  mum.er,   as  a  reeult  of  wrloh  defendant  waa 
put  to   considerable   exoenee  in  and  about   seeing  thnt    ihe  work  waa 
all   done  in  a  #oo<i   and  workmanlike  manner. 

Defendant   contends   tuat    th*   court   improperly   excluded  evi- 
dance  offered  by   -tla   as    to    lac   valu*  ui    the   quality   and   quantity 
of   the  manure  laWl  ished.      Ihe  evi denes  showed   that  ?lU.ntiff  pur- 
chased  the  MM  Vfl   la    the  neighborhood   from  farmers   and  defendant 
sought   to   ell  alt   *aat   plaintiff  had  paid    tuem  for   it.      BU   court 
eusti.lr.ad  abjections   to   tnese  &.ueetions   and  we   link  properly   so. 
Plaintiff's  position  was   tuat    me   contract   between   the   parties  waa 
in  exiting,    as  evidenced  by   the  letter  written  by  ■!■   ta  defendant 
dated  kareh   7,   1930,   above  rtfamul  to,    in  whleu  It  was   specifically 
stated   that  plaintiff  would  make   a  charge  of  >4  a  cuwic  yard  for   the 
manure,   to  which  would  be  added  a  oommleelon  of  10  p.»r  cent.     Do* 
f  cedent's  poeltion  la   that   this  letter  rust  be  oonsidered  In  the 
light  of  hie  l«tter  to  plairtiff  of  februnry  24th,    to  wnleh  also 
wa  have  referred,    in  which  he   stated   that   hs  underetood   that  plain- 
tiff w*a  to   furnish   the  manure  and   epread   it  on   the  garden  at  actual 
aoet   to  plaintiff  plus  10  per   cent   for   plaintiff's  pro: it. 

'Ihe  uadieputed  evidence   is   that   after  plaintiff  had  received 
defendant 'e  letter  ef  February  34th,  h*  had   a  conference  with  de- 
fendant's representative,   g*  lug  over  the  gar  tea,    aid   at   that  time 
he  w*»  requested  to   submit  an  itemised  statnaent  of  the  work  and 
what   it  was    to    oost  defendant;    this  plaintiff   did  by  his  letter  of 
fcnreu  7th.     *<o   complaint  having  been  made  by  defendant  alter  receipt 
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of   the  letter  of  iaroh   ?th,    and   plaintiff  having  fumieheu    the 
aanur*  and   spread  it  on   the  garden,  w?   think  the  prioe  tu  94 
t    euMo  yard,    m4   that   this  was  a  question  of  low  for   the   oourt. 
Cur  conclusion  is  further  strengthens*  by  the  fast   that  plaintiff 
during  August,   18  ?9,   had   furnished   a  great  nany  yar;le  el'  manure 
te  defendant,   at   ehewr  by  an  lteulssd  bill  rendered  and  paid  by 
defendant ,  wherein   plaintiff  charged  defer  dent   S4  a  yard  for  the 
•enure.      Theee  lte&e  are:     August   3,     36  yards,  August  13,      30 
yards,  August  14,      36  yarde,   Auguet  15,     49  yards,  August  16,     24 
yarde,   Auguet  1?,     Id  yards,     August  19,      30  yirds,   August  20,      48 
yards,   August   21,      60  yarde,    Auguet   22,      46  yarde,    August    23,      lot 
yards,   Auguet   24,      94  yarde,   Auguet   36,      102  yards,   August  27,      64 
yards,      August   23,      24  yards,     August  39,     Id  yards,     Aunust  30,   26 
yards.      All   of  this  plaintiff  billed   the  defendant  at  64  a  eubie 
yard  and  it  was  pale:    for   at   that  pi  las.      Under   thsee   alreu&staneee 
«e  think   it  obvious   that   rhen  defendant  received   the  letter  of     «»r«h 
7th  he  understood   the   charge  was   to  b«  $4  a  cubio  yard  plus   10  par 
cent. 

After  witneseee   for  defendant  hud  testified   that  a  cunsi  ler- 
able  part  of   the  manure  was  of  inferior  quality  sad   that  a  great  deal 
mors  had  been    spread  on   the  garden   than  vas  reasonably  required,  he 
offered   to   shew   the  reasonable  value  of   the  auuiure  on   the  theory 
that   since  hs  keot  ani  used   it  ha  was  requires  to  p*y   the  reasonable 
value  of  it*      This  evidence  was  object ad   to    *nd   tho   ob J  est ion  vas 
sustained,      Plaintiff *s   contention  la    that    the  ruling  was  eorrect 
because  the  evidence  shows   that  defendant  had,    through  hla  repreeente- 
tive.    Inspected   the  sianure  on   the  garden   after   it  was   epread,    as   to 
quality  and   quantity,  had  ap  roved  both,    and  thsrefere,  having  accepted 
the  work  as  done,    evidence  tec  inL  to   a-.ow  the  reaeonable  value  of 
the  nanure  was  inadmissible.      ths  difficulty  with  this  eontentien  is 
that  while  plaintiff  produced   wltneeses  who  gave   testimony   te   auetain 


!       . 

.  fS  .■  ■  ■ 

■ 
■  . 


hie   contention   In    tale  reeneet,    defendant 'a   representative  dor. led 
that  ho  had  eporoTOd  of   the  Quality  or   tho   quantity  of   tho  manure. 
Bat  there  in  valid   rwion  why  tne  evider.oe  was  not   admleelble. 
Dofondont   in  hi*  r*  >ly  brief   say*    that   under   cluiir  S  of 
oootlon  44  of  tho  Uniform  Sales   act,  ho  mi,,ht   toko  port  of  tho 
Minrt  for  «hioh  ho  would  ho  required  to  pay  the  reaeonabl*  value, 
and  rojoot   part  el    it.      And   that    eub-ciaueee  (a)    and   (h)    of  clauoo 
1  of  oootion  69   of   tho  Aot  point  out   tho  method  by  which  he  it  to 
Obtain    t&ese  rights  waon   ouod  for   tho  purehass   price.      Clauoo  3  of 
oootlon  44  provldee   that,    "Where   tho  cell  or  del  Were   to    tho  buyor 
tho  geede  ho  contracted  to   soil  Mixed  witn  good*  of  a  different 
description  not   included  in  tho   contract,    the  buyer  nay  aooept   tho 
goodo  whioh  are  in   accordance  wi  lu   the  contract  and  reject  tho 
root,   or  he  may  reject   the  whole."     And    tho   olauoeo  of   aeotlon  49, 
above  referred  to,   provide:      "(1)      Where  there  la  a  breach  of  warrant; 
by  the  seller,    tho  buyer  may,    at  hie  election  - 

"(a)  Accept  or  k*ep  the  gor.de  and  aot  up  ag*innt  the  cell  or 
tho  breach  of  warranty  by  way  of  recoupment  in  diminution  or  extinc- 
tion of  prlot. 

"(b)        Accept   or  keep   the  goods  and  maintain   on   action   against 
tho  seller  for  damages  for  tho  breach  of  warranty,  ■ 

And   defendant's  argument    ia   that   since  the  manure  wao  not  of 
tho  quality  purehaeed   and   that  more  was   spread  on    the  garden  than 
required,    tners  waa  a  breach  of  warranty   for  which   the   clauses   just 
quoted  point  out  a  remedy.      Ihe  difficulty  with  this  contention  io 
that  by  clauoo  3  of  section  69   it   is  provided   that  where  tho  goods 
have  been  delivered    to    tho  buyer,  he  cannot   reeoind  the   sale  if  he 
knew  of   tho  breach  of  warranty  when  he  aocopted   tho  goods,   or  if  he 
falls  to  notify   the   seller  wi  hln   a  reaeonalle  time  of  tho   election 
to  reecind,   or   ii  he  fei)»  to   return  or  It   offer  to   return  tho  g?o4o 
to   the   seller,      -.action   48  cl    the  Uniform  5alee  act    provides  wnat 
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•ha.ll    coca  tl  tut*   an   acceptance   of  goodc  and   it   ia    (bat,      »ac   Luy*r 
la  deemed   to  haw*  accepted   the  good*  when   •«*  u*  dcac  any  eat  la 
relation   to   thea  which  la   inconsistent  witn   tne  ownership   of  th* 
■oiler,   or  when,   after  tne  lupee  oi    a  roaaonaole   &1mo(   h«-   retaino 
tho  goods  without   in  vi«  sting   *t    the  aaller   tAat  he  haa  re  J  eote* 
the*.*  And   oootion  49   of  the  Act  provide*    that   the  acceptance 

of  good*  da«*  not   tear  an  action   for  daaag**  by   the  tayer  If  the 
buyer  within  a  reasonable  time  notifies  the   te:ler   that  he   clalae 
a  br***h  of  warranty,    and   that  If  he  dooo  not  ^iv*   aucn  notice 
he  hao  no   right*.      That  eeetion  lo  ao  follow*:      'acceptance  of   tho 
good*  by   tho  buyer  shall   not   dlechargo  the   oftller   from  llublllty 
la  daaag**  or  other  l*gal  remedy   for  breach  of  any  proaloe  or 
warranty   In   th*   »**    sale,      but.    If,    after   acceptance  *f   the  good*, 
the  buyer  fall   to   give  notice  to    th*  seller  of  the  breach  of  any 
pror-lee  or  warranty  witnin   u  reasonable  time  after  the  buyer  kn*w* 
or  ought   to   know  of  such  breach,    tho   aeller  snail  not  be  liable 
therefor." 

In  the  Instant   case   ther*  1*  no   evidence   that   the  defendant 
*r*r  nade  any  eor.nl  *int   to  plaintiff  a*  to   th*  quality  or  quantity 
of   the  aanuro,   and  apparently  the  first   tine   thle  wao  brought   to 
plaintiff*  attention  w«i  when   defendant    filed  his  plea  of   counter 
elaifli  and  set-off,   which  was  Jun*  9,   1931.      Vhe  aanure  waa  dcllw«red 
and   spread  on    the  garden   in  iiarch,    1930,    and  it   is  obvious   that    if, 
under  the  Uniform  -aalea  act,   defendant  would  awail  hiaeclf ,  he 
should  iMfft  notified  plaintiff  long  before  he  did:   not  hawing  done 
ao,  he  cannot  no*   complain  of  the  quality  or  quantity  of  the  Me- 
nu™.    *mto  »»,ftA»  ,gawhym«i  LM.i   "%  s.y»1««!L  agruff  V»».   «»  ill. 
App.    165;    Goodlattc,  w.    icac   Sale*   uorp..    989   111.    App.    610; 
Genuine  i'an*»a    iat  Works  w.    Paragon  hat  Co..    245   111.   Apu.    531. 
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olnce  we     old    that   under   the   f  icts   in    tills   case    the  de- 
fendant, having  m**de  no    ccn.nl  ^int   ins    r.o    the   quality  or   quantity  of 
tho  manure  within   o  reasonable   time,   lo-:-t      1«   rl^ht   to   r*e>up,    it 
is  not  nooessary  1'oj   us   to  pass  upon   tho  instructions   com  >1  lined 
of,   because   tho    1udty»«nt  must   bo  affirmed.         It    in   any   event,   wo 
tnink   tho  jury  iMtit— I   the   iauues  involve*,    so    that   an     inac- 
curacy was  not  prejudicial   to   dsfei.dant. 

Before  entering  juV^ent  we   chin*,  we  ought   to   *ay  that   the 
thickness  of   the  layer  of  manure   stream  on   the  garden  ou,4it  not 
to  bo   tne   subject  of  opinion,    speculation  or  conjecture,    ..sit  was 
en    the  trial   and  In    taie  court,    because   it    Is   subject   to   a.*the.i.*ti- 
cal   computation.     *itnes*ee  for  plaintiff   testified   taat   the  layer 
of  manure  was   about   sijc   inches,   while  witneeoee  lor    the  defendant 
tret  if! «d   that  it  was  from  sever    to    fight    inches,      further,  witnesses 
speculated   as   to  whether   UUfl  were   two   and  one-hulf  or   three  ao.ee 
of  ground   In   the  garden.      Xfclf   speculation   ought  not   tc  be  indulged 
in.      It   is   agreed   that    the     lot  of  ground  wae   J'SC  by    -        feet,   which 
it  11?#C00   square  feet.      Vhere  were  1123  cubic  yards  of  manure.    It 
is   conceded   that  the  manure  wae   spread  evenly  over  the  ground  and 
therefore  the  layer  would   be  3.201   inches  and  not   six,    seven  or 
eight   Inchee,    ae   the  witnesses   testified.      If   the  garden   contained 
exaotly  two   and  one-half  acres,    the  depth  of  the  manure  would  be 
3.35-*-     inchee. 

The  judgment  of   the  Circuit   court  of  Cook   co  nty   is  affirmed. 

JUDOfUX?  atyUKSD. 
keSurely,   t\   J.,    and  fcatchett,    J.,   concur. 
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kR.    JUSIICK  0»COM*OR  0BLXV2B1P  TUB  OPINIO*.   0*   THS  COUHT. 

Plain  tin'  brought   an   aotion   againat    the   defendant   to   re- 
cover damages  claimed   to  have  been    sustained  by  hia  as  a  reeult  ef 
being  etruok   and   injured  by  sji  automobile  driven  by  defendant. 
The  eaaa  waa   triad  before   the  court  without  a  jury,    and   there  waa 
a  finding  and  Judder, t   in  plaintiff* e  favor  for   $%000,    and  de- 
fendant  appeals. 

The  record   diaeloeea  that  about   three  o'olock  on    the 
afternoon  of  July  9,  1931,   defendant  waa  driving  hla  automobile 
north   In   the  Out*r  T)rive  of  Grant  i'ark,   Chicago,  when   the   rignt- 
hand  end  of  the  front  bumper   cane   in  contact  with  a  poet  located 
at  the  aoutheaat   corner  of  the  Outer  Drive  and  Monroe   atreet, 
allpoed   off   the  poet   and   etruok  plaintiff,    injuring  hia. 

Plaintiff 'a  theory  of  the  caee  waa    that  he  had  walked   froai 
the  place  wh*re  he  lived,  1008  West  honsos   atreet,   down   to   the 
Outer     rivs  on  hia  way   to  J-ake  Michigan,   wiiicn   ia  a  wary   ahert 
distance  eaet  of   the  Outer   Drive  at  Monroe   atreet;    that  there  waa 
a  large  fence  poet   atandlng  at   the  aoutheaat  comer  of   the  tw0 
streets;    that  plaintiff  Had   Juat  p*eeed   to   the   eaet  of  tnie  peat, 
atopped   for  a  few  aoaente   to  permit   the  parking  of  an  automobile 
s  ahort  dlat&nee   in  front  sf  hia,    and  while  h»  was   thus  standing 
defendant 'a  auUuobila,   *hle:>  w»a  b*ing  driven  north   in  Konroe 
street,   from  12  to  40  feet  weet  of  the   east  curb,    at  about  20  ts 
25  mile*  an  hour,    atruek   the  poat,    then  glanced  off,    and   atruek 
and   threw  hit.  to    the  ground. 
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On  the   other  har.d,    defendant's   theory  was   that  ho  was 
d  riving  north    in  korroe   street  about   two  or  three  feet   from   the 
east   curb  at  about  eight  or  ten  miles  ail  hour,   Irif  ftlf  to  park 
hie  oar  in  a  plaes  immediately  north  of  »onroe   street,   which  was 
used  for  parking  purposes;    that  «hen  he  was  a  snort   distance   south 
of  the  doss  he  suddenly  saw  plaintiff  emerging  from  behind  the 
Dost  walking  west,    ?w;d   in  an   endeavor  to  avoid  hitting  him 
defendant   turned  hie   car  sharply   to   the  east,    coming   in   oontaet 
with   the  post,    and   the  aut  mobile  slipped  off  the  poet   and   struck 
plaintiff. 

Defendant  e  ntends  that  the  declaration  is  not  sufficient 
to  sustain  the  Judgment;  that  the  finding  and  judgment  Is  against 
the  manifest  weight  of  the  evidence,  and  that  the  Judgment  is  ex- 
sssslvs. 

The  first   count   alleged   that  plaintiff,   who  was  exercising 
all   due  care  for  his  own  safety,   was  standing  "on  the  parkway  off 
the  highway  on   the   east   side  of  the  Outer   Drive  at   the  foot  of 
fconroe  Btreet  in  Grant  Ferk,   Chloagc,   111,"   arid  charged   the  de- 
fendant with   the  negligent  operation  of  the  automobile.      The  sec- 
ond  count  was   in   eub3tar.ee   the   sa&e,    except    that   it   charged    defend- 
ant with  wilful  and  wanton  conduct  In  the  operation  of  the  automo- 
bile;   and   the   third   ehaged  defendant  with  assault  and  battery  of 
the  plaintiff  by  striking  him  with   the  automobile. 

Complaint   is  mads   to    ths   first  count   in    that   it    alleges 
that  plaintiff  was   standing  "off   the  highway"  aad  that   "There   is 
no   allegation   as  to  how  far  off  ths  highway  the  plaintiff  was 
standing.     He  might  havs  boon  6   laches    'off   the   curb  as  he  admits 
ho  was,  or  he  might  have  been  100  feet  away."     Thsrs  are  other  ob- 
jections of   a  similar  nature.     We   think  it  obvious  that   thess  ob- 
ject iona   are   entirely  without  merit    and  frivolous.      Sash  sf  ths 
counts   is    sufficient,      *e   are  equally   clear   that    the   contention  of 
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defendant    that    the   evidsncs  is  wholly   insufficient   to   sustain    tht 
shargs  of  wilful    and  »anton   ornduct,    and    the   charge  of  assault    and 
battery,ae   alleged   in   the   second  and   third   counts,   Bust  be   sustained 
because   in  no  Ties?  of   the  eyi dense   can   it  be   sail    that   defendant's 
conduct   in  driving  ths  automobile   snowed   a  reckless  disregard  of 
the  rights  of  plaintiff.      And   the  aff inactive  answer  to    the   special 
interrogatory  submitted  by  plaintiff,   finding  tnat   ths  defendant 
wilfully   and  wantonly  operated,   managed   and    controlled  hie   automo- 
bile,   is  Manifestly  against   the  weight  of   all    the   evidence. 

However,    if   the   evidence  warranted,    the   second    count  would 
be  sufficient   to   sustain  a  finding  <ind   judgment  although   ths  defend- 
ant was  guilty  Of  but   ordinur-    negli.  woe,    (Price  v.    isalley.    T65 
111.   Apn.    358;  Levy  la  3ehikow»kl .    259   Ul.   A?-i.    447)    since  it   is 
not  always  necessary  to   prove   all    the  allegations  of  a  count  where 
wore  in   alleged   than  need  be  proven.     Weber  ttakon  So.   v.   ilen,!.    139 
111.    644.      And,    as    atatcd,    the   first   count    is   sufficient   to   sustain 
a  Judgment  if  supported  by  the   evidence. 

The   question   regains   as   to   whether   the   fin  !in*-   and  Judgment 
in  plaintiff's  favor  to   the   effeot  that   plaintiff  was   in  ths  exerelss 
•f  due  care  for  his  own   safety,    and   ths  defendant  guilty  of  action- 
able negligence,    ere   against    the  manifest  weight   of   ths   evidence. 
If  we  find    that  they   tire,    then    it    is  our  duty   to  reveres   ths  judg- 
ment.       Don  el  son  v.   feast   at.  Louis  «y.   Co..   235  111.   625.      since  ws 
have  reached   the  conclusion    that    there  must   be   a  new  trial   becauss 
the   finding   and   judgment    are   against    the  manifeet  weight   of  the 
•videnee,   we  will  net   discuss   the   evidence   in   detail.      Ths    substance 
of  the  testimony  of  plaintiff,   Thomas  Q.   MsKsnna  and  frank   3ehiokel 
is  to  the   effect   that   defendant  was  driving  his   car  north  from  12  to 
40   f-st  west   of   the   east   curb  of   the  Outer   ttrivs,   at   a  speed   of   from 
30  to   22  miles  an  hour;    that    thers  was  another  automobile  to   ths 
east   and  behind   defendant's   automobile   and    that   defendant   suddenly 
turned  his   car   into   ths  post;   wile  defendant   testified  in   sulatance 
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that  he  was   driving  his   auto  0UI1  from  ?.  to  3  feet   fron  the  east 
curt  at  from  a  to  10  miles   an  hour;    that  plaintiff  was  behind   tha 
yast   eo    that  ha   could   not  be   »iasily   sees  by  defer.' ait;    thst   plain- 
tiff suddenly  eaerged  from  bao*  of   the  poet,   walking  went,   and   de- 
fendant .thinking  plaintiff  was  about   to   step  in   front  of  the  autone- 
blle,    suddenly  turner!    tne   car  into    the  post   in  an   endeavor   to   avoid 
striking  plaintiff,      defendant's   testimony  was  corroborated  in   some 
respects  by  the  witness,  icOcrAick. 

Wt  have   carefully  examined   all    the   evidence   in   the  record  am 
have   taken   Into   consideration   the  fast   that   the  trial    Judge  saw  and 
observed  ths   ritnesees  whin    they  testified,   and  have  reached  the  con- 
elusion   that   the   finding,    sustaining  plaintiff's  version,    is  against 
the  manifest  Vmaffct  of   the  evidpnc*.     *e   t  link  it  is  unreasonable  to 
believe   that  defendant  v»as  driving  at  the   speed   testified  to  by 
witnesses  for   plaintiff,    in  view  of   the   fact    that  it   is  undlsputsd 
that   defendant  was  about   to   n*rk  his  ear  a  ooraparativsly  short  dis- 
tance from  the  post.     *«  are  also  of  the  same  view  in   ref franco   to 
the   testimony  |g   the   effect    that  def  endant  's  care  was  a  considerable 
distance  froa  the   east   curb  and   suddenly    turned  into   the  post.      The 
testimony  of   the  defendant  we    t  ink   ie  reasonable  when  he   says   that 
he  was  ftoing  about   3  or  10  miles  an  hour,  was  about   to  park  his   oar 
just  north  of  Monroe   street,    and   that  he   suddenly  saw  plaintiff 
emerge  from  behind   the   post,    and   turned   to   the   right   to   avoid   stri  - 
ing  him.      folding,    as  we  do,    that   the  finding  in   f-»vor  of  plaintiff 
Is  against   the  manifest  weight  of  the  evidence,    the   judgment  of   the 
Circuit   court  of  Cook   county  is  reversed   and  the   oause   remanded* 

HSVUtSBD  A*D  RJUiAJiDBD. 
acSurely,   P.    J,,    and  fcatehett ,    J.,    concur. 
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MA.    JUUT1C1&  O'COfcliOh  D^IViihSD  TUB  0*1*10*  0*   iSU  COUHT. 

Plaintiff  brought  an  notion  against  defendant  to  recover 
#1,000  with  interest  thereon  claimed  to  be  dut  nim  lor  royalties 
undtr  »  contract   entered    ir-to   between  him  and  defendant.      ~e fen* ant 

denied  liability  and   filed   a  *et-©ff   cla  ning  $3019.10   for  luTor   aru 

and 
material*  furnished  plalntifX/for  osns  ltwtton  ^ith  plaintiff  rela- 
tive  to   the  manufacture  of  a  device.      There  wae  a  trial   before    I  .* 
court  without  a  Jury,   the  court   found  against   the  plaintiff  on  hit 
claim  and   against    the   defendant   on  its   set-off.      Judtpa^nt  was  en- 
tarad   against  plaintiff  for   costs   und  ho  appeals.        defendant  has 
assigned   crcse-errors. 

The  record   disjoloees    that  on  Septeab  t  27,   19  29 ,    the  par- 
ties entered   into   an   agreement  which   recital   that  plaintiff  hid   in- 
Tented  a  certain  new  and  improved  sextant   smj  had   filed   an  appllsa- 
tion  for  letters  patent  and   that    the  dtfenlont  was  desirous  of  as- 
quiring  the  exclusive  rl*-ht   to  manufacture   an*   sell   th»   sextant. 
The  contract  gave  defendant    the   exeluoive   licence   to   manufacture 
and   sell   the  sextant,    for  which  defendant   agreed  to   pay  plaintiff  a 
royalty  of  10  per  cent  of   the  gross  sales.      Defendant  was   to  franu- 
faoture,    idv^rtie*  and   ssll    Ust   sextants  with  a  view  of  building 
up  a  market   for   them.      It  was  furtuer  provided   that   if  the  royalty 
amounted   to   less   than   §1,000   for   th->   second   and    subsequent  ysars, 
defendant      a*   to  make  up   the   deficiency  so    that   vl"'ntiff  wculd   re- 
celve  at  least   $10OO.      th*  evi '.encs   furt.er   eho *v    'hat    shortly 
after   the   contract  was  made  defendant  made  a  ao-lei   and   conferred 
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with  the  plaintiff,  wh*n   It  wae  fsund   thmt  there  w»«   aora-thlng 
lacking  in   the  sextant   an*   it  *r?uld  haws  to  be  improved  before  it 
*»ould  be  salable.      Thereafter    jl«iatiJl*  mad  defendant  's  rr*>rssenta- 
tlT«  wsre  in   conference  a  number  if  tines   vh    the  defendant  m\de 
two  other  nodels  ^hioii   all   the  evidence   show*  without   dispute  were 
also   unsalable  b*oause  of   son*  defect   that  had  not  bean  foreseen. 
There   is  further   evidence   in    the  reoori   that  defendant,    at  plain- 
tiff's request,    tub-Bitted   the   sextant   to    the  official  a  of  the  Kaww 
at  *aehlngten,  D,    c.,  with  a  view  #f  having  it  adoptsd  by  the  i«»vy, 
bit  without   suecec*.      It  is  un1iaput*d   tnat  no   sextant  was   ewer 
sold,    the  reason  be  In  3  that   there  was   aojaathing  vi\>ng  with  the 
mechanism  which   reu tared   sha   sextant  unworkable. 

Plaintiff  gave   t«sti   or.y   |f    Uie    -ffect    that   'i  -    ill  not   re- 
quest  defendant   to    submit   the    aextant    It    the  ;>»vy  officials,    and 
that  h*  had  obtained  prospective   custur.ere-   for   three  or   four  of  the 
eextante. 

Defendant's    >oslticn  is   that   the  manufacture  and  sals  of 
the   sextants,   ae   required  by   the    contract,  was  abandoned  by  mutual 
Agreement  of  the   p&rtifce,   both  being  of   the  opinion   that  the  ir- 
stru»»iit  nseded   improvements   and  alterations  before   it  woul<*  bs 
salable.      It   further   appears   froa  the  evl  ience  that  plaintiff  con- 
sulted  defendant's  representatives,    especially  "r,    Jacob -on,   a 
scientist   employed  by  defendant,    with   reference   to   designing  a 
eertain   computing   instrument  w.ion  defendant   saya    *IM    to  be  u.ed 
In   connection   *ith   the   aamtant;*    that  undsr  the   contract   the  de- 
fendant was  not   required    to   do    this  work  nor  was   it   required   to 
furnish  eertain  raaterlal   and  labor  in   an    cm  is  *vor   to   im-r- ■•#>    'he 
sextant    eo   as    to  sinks   it   salable,      while  thsr<$   is   some   conflict 
in   the   evidence,   we   t.iink  the   t  nrilng  of   the  learned    trial    had^e,   a 
man  of  experience  and  ability,    ought  net    to  b«    iinturbed.      He  was 
in   a  much  better   position   to   determine   the   truth  pf   the  nattrr   In 
controversy,   n  ving   seen   th«  wlvneua-.s   and   msPtfi   thsm   testify,    than 
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are  we,    eitting  in  &  court  el   review  mere  we  have  but   the  printed. 
page  before  u». 

*hilft  defendant  had    mt    fcurden   of  proving  lie   defense   - 
that   the   contract  had  teen   abundccrd  ly  mutual   agreowtr.t  ■  we  art 
unable  to   eay  the   iiririir.^  of    tlie   trial  Judge   that    tne  dffeneo 
had  boon  sustained  la   against  the  twaifeat  wei, I  t   or   the  evidci.ce; 
t\nd  in   this  via*  ©l    tha  case,    ur.  1er   U>*=  l&w  wa   are  not  warranted 
in  disturbing  tht   jlaiiwg.      Dm   delVndant   sloe  ht»d   the   I  ardor,  of 
proving  it«   set-off.      Vuerc  is  no   evidence   thut    it   0J9    tu,«   did 
defendant   suggest   to   plaintiff   that  he  would  be  required  to  pay 
for  anj     of   the  worJt   .lone  by  def«niant,   above  o<t  to,    »0   ^at 

under  tlia  lt*w  wo  are  unable  to   i>*y  tha  flA4la§  of   tuc  trial  Judge 
against  defendant  on   the   aet-cif   la  against    llM  »u«nifeat  weight  of 
tha  evidence. 

V.'e   thins,  all   tha  evidence   «>uo«i*   unit   the  sextant  was  not 
salable;    that  defendant   endeavored   to  i&prove  it  ao   that  it   "n\4 
be   salable  but  waa  unable  to   do   oo.      i-lainliif  waa  advised   -aid   oon- 
aulted  during  coot  of    the    tiaa.      in  these   circ  ui*.t.a»oes,    ind  in 
view  of  the  finding  01'  tue   trial   court,    tut?  ju..^  a..i  ui    tho 
Municipal   e^urtof  Chicago   is  »f firmed. 

MfUUfk 

keJurv'ly,    I  .    J. ,   ;»nd  ga>tonett,    J.,    cwnuur. 
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iHl  PSOffLS  0/  WK      TATS  0*  ILLI1.9I8,     J, 

Appellee,  *"7 

)        - 


aj^kaL  /Hon  cri* 


liAUHICK  A,    B/J3.^XI, 


Appellant. 


Uh,    JU;TICX  mc.;> .; EH .  ■■    L\4.IYa-RnD   THI  OPli.101.   0/  THTt   COURT. 

This  proeoe-Un*  Is  under  section  an   Df  tne  Praotioe  act 
which  abeliahee  the  writ  of  error  oorca,  nobis   Ml  providee   that   ell 
errore  ©f   1"  «ct   eonctitted   in   the  proceedings  of   a   court   of   record, 
which  by  the   common  law   could  have  been   oorreoted  b>    the  writ   of 
error  cores*  nobis,  atay  be  oorreoted  by   the   curt   in  which   the  error 
vac  eoKs.it ted     upon  at   t ion   in  writing  nade  at   any  tine  within  five 
year  a  after   the  rendition  of  final   judgment.      A  notion  wee  ore**,  ted 
in  the  form  of  a  petition  as*ing  for  a  new   trial    in   the  Critatnel 
court;    answer  «»«  filed  on  b*malf  of  ihe  People,    evidenoe  wae  heard 
and   the  prayer  ©i    the  petition  denied,    and  defendant   appeale  te   tnle 
court.      Proceeding   in    thie  way  in   a  criminal    eaee  hae  been    apnroved 
!■   ^h«  People  v.    Crooks.    386   111.,    266,    and  The  People  v.   aoran.    348 
111.    476. 

defendant    with  o there  wae    ii.dieted   and   convicted    in   the 
Criminal   court  of  Cook   county  of  conspiracy  and    sentenced   to   the 
penitentiary;   he   sued  out  a  writ  of  error   to    the  Appellate  court 
and    to    the   Supre&e   court   and   both   courts  ef  1  iraed   the   juignent. 
(889    111.    Apn.    650;    347   111.    127.) 

The  People    challenge!     the   Juri  edict  ion  of  the   Criminal    court 
to    entertain    thie  notion,    arg.  in0    that    the   conviction  having  been 
affirmed  on   writ  of  error  b>    tne  Appellate    and   the  Supreme   courts, 
defendant  hue   exhausted  nis   remedy;    tnal  he  aad  a  choice  between   the 
ordinary  writ  of  error  and    the  writ   of  error   caraw  noble,    but  he 
cannot  have  both;    citing  Pttrtiow   v.    Jt^te.    194   lnd.    178;   bo  yd  v. 
Efts    ^  *»•    ••»;   lend  v.   Williams.    12   «.    a*,    (kias.)    368. 
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These    eat«i  had  under   c.ujiuerution    the   ori^ir^l    •§■■•■  law  writ   of 
error   ccract  n,p.  Ifl.    and  It  was  hold   that    the   court  BUSt  he  guv»rn*d 
feg  preeedrrte   est&bliaued  ly    the  ccurte  of  *ngla/.d   in  relation 
to   this  writ,    m4    tuat   a*   Ion*,   a,..©   at  17ol    it  was   there  decided 
that    the  writ  ol    error   cora&  noti*  will  not  lie  alter  aff iruince  toy 
the   court  of   review,  it   cc^-aon  lav  rule  waa  ap   lied  in  the 

catee  cited. 

However,    sect  ion  Jy    oi  our  i>raetice   act  aboiianue   the   ancient 
writ  of  error  coram  n  "bit,   and  although  the  old  procedure  is  followed, 
yet   the    statute   fixes   five  yeara   aa   the   tiae  wituln   vhlca   a  cot  ion 
nay  be  made  under   this   statute.      Bet   statute  does  net   exeept   cases 
w'iich  b:».ve  Been  passed  upon  by  appellate   trifc.^ue.      The  fact   tnat 
the   etatute  extsn.Js   the  thao  for  filing  the  petition  beyond  the   two 
years  lU>it'ttlon    for   the  or  din  try  writ   iiidioateo   tnat    the  *ct  was 
intended   to  give  relief  in  a  proper  ease   ui  chough  it  had  been  re- 
viewed by  the  Gupii-u*  or  Aaptll ftsl  court.        Vhe  extended   tiae  for 
filing  the  motion  woul I   allow  for   the  disc  o sure  of  grounds  for   the 
writ  not  known  by  tsbl   court  at  the  ties  of   the  trial   and  which  de 
not   appear  in   the  record.        io   c&Pfe  La  point  holding  to   the  con- 
trary ore  cited, 

Ir*  The   feeds  v.    bfcrttgtt.    347  111.    127,    1b  found   a   etatewent 
ef  the  f •  cts  in  the  original   eri&in&l    ease,      kaurice  a.   Barrett, 
Max  srakow,  1  aura  £.   Price,   Joseph  Baua  and  ten  ^evin  were   iniicted 
in  the  Criminal   court  of  took   county  for   coneplraey   to  obtain  a 
large   sum  of  ;ucney  fro:    the  Heyal  Xxenange  aaiuranee,    a   corporation 
ef  London,   Sngland,   by   insuring  certain  Jewelry  and   fur   coata   in   the 
possession   of  Laura  '♦    ?rtce  aK*in»t  loss   and  falsely  oreter.dinfc   tlimt 
they  were  takN    AN*  bsr  in   a  robbery;    i-amett   arid  hrekow  ebta  ned  a 
aeveranee    lrom   the  ether  defendants   >*nd  were   tried  and   found  guilty. 

Jtaum  and   Levin   teetifled    M  be.ialf  of    Las   ?eor>le,    implicating 

the 
Barnett   in   the   conspiracy   and  detailing   the  manner  in  wMoU/pretended 
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robbery  of  tn.    Price  was   carried   out.      The   Insurance   cApany  paid 

to   the  conspirators   the   amount  ol'   tho  policy,   wnlen  «ti  divided 

among   thorn,    but  Baum   *nd  Levin  becotnin,     dissatisfied,    turned 

State'*   evidence. 

The  present  petition   it   bused   upon   two   grounda:      (1)    That 

Baum   and  a  evln  have   repudiated    th»ir   testimony  given   upon   the   trial 

and  by  affidavit  admitted    that   it  was   lain*;    and  {    )    That    the 

assistant   prosecuting   attorney  secured   a  conviction  by  falssly 

boon 
representing  to   the  jury   that  Baum  and  Levin  had  nol/promised 

immunity  froa  prosecution   in    consideration    of   their  giving   testi- 
mony for   The  People.        As    H   the  first  point,    it  has  been   settled 
that  perjury  a  one  is  not   sufficient  grounds  for  granting  a  n*w 
trial,    and   certainly  is  not  ground   for   the  issuance  of  the  writ 
under  section  ae   of   the  Practice  «ot.     People  v.   Prvsoh.    .311   111. 
342.      This   is   conceded  by  counsel    for   the  defendant,      in   this  con- 
nection  it   should  be  noted    that  on   the  hearing  on  thle  motion,  i  sua 
admitted   that  he  made  an   affidavit   tending  to   repudiate  his  testi- 
mony given  upon  the  trial,  but  govs  as  an   explanation   that  it  was 
represented   to  him   that  his  affidavit   to   this    effeet  would   bo  uoed 
only  in   tho  effort  to  obtain  a  pardon  for  Barnstt;    that  when  ho 
learned   It  was   to  be  used  in   connection  with  tho  instant  motion  ho 
sought   to  obtain  possession  of   the  affidavit,   without  auoeeeo.     Ho 
tee ti fled  upon  the  instant  hearing  that   tho  affidavito  he  and  Levin 
made  were  not   true;    that   they  were  mado  beoause    they   felt   eorry   for 
Barnett;    the  witness  repeatedly  assorted   that   the  testimony  given 
upon  the  original    trial  was  true   except  !■   one  detail,   not  im- 
portant. 

The  fraud  which  defendant  aeoerts  was  perpetrated   upon   tho 
oourt  and   Jury,    thus  preventing  a  fair   trial,    consisted  for  the 
most  part   of  1  anv  u*( v   used  by   assistant   prosecutor  Mueller   in  his 
argument   to   tho  jury.      in  his   ar,,u.  ent  he   implied   that  Baua  and 
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Levin  hn4  not   been   promised   "an   immunity   bath.  "     <ie   said: 

How   could    they  get   an    iuuaunity  bath  without    Uxe    sanction 
of   the  Criminal   court   Judge  of     oo*  County,   wo  must   bring   tho   eaoo 
up  bof'oro   tho  Judge,    tho  Judge  rauet  bo  part  and  parcel  of   tho  im- 
munity bath.      What   right  hao  I  r.    J;inkley,    what    rignt  have  I    to    oay 
to   any  hoodlum  or   original,   you   come   In  horo   and   1  will   put   you 
back  on  tho  etreet,     hero  you  belong,   witnout   taking  ir to   conaidora* 
tion    that,   tho   Judgo  mi^ht   have   sometning  to   oay   about   itT      Considsr 
that   carefully,     men   e*e>« 

Upon    tho   original    trial  naum  waa   orcoa-examlned   eharply  by 
oounaol   for   defendant   as    to  ehat    consideration  ha  had    i.aon   promised 
for  hia  t«etU«ny;   he   said  in   substance  that  hla  lawyer,  ar.   uolan, 
had   said   "he  would  have   all    the   con aider at ion  poaslblo   *«•  he   aaid 
ho  would   take   care  of  it."     There  was   considerable  evidence    touch 
ing  the  qu action  whether  isaum  and  Levin  had  been  promised  iamunity, 
although   there  is  nothing  definite.      However,   it  is  a  reasonable 
interpretation  of  this  testimony   that  while   the  proeeeuting  attorney 
may  not  in   eo  many  >  orda  have  promised  Laum  and  Levin  or  their  at- 
torney that   they  would  not   bo  prosecuted,    yet  by  more  or  loos 
equivocal   lan^uag*   their  attorney  was   t.ivrn   to   understand    that  his 
clients  would  not  be  prosecuted   should   they  testify  on  behalf  of 
The  People, 

Upon   to  hearing  it  appeared   tuat  after   the  affirmance  of 
tho  judgment  by   tho  Supreme  court  orders  of  nolle,  s rosso ui   wsrs 
entered  in  the  ease   gainst   iaua  a  d  Levin. 

Was  tho  argument   to   the  Jury  intimating  tuat  no   immunity 
had  boon  promised,    although  immunity  had  boon  promised,   a  fraud 
such   as  would   justify  the  issuance  oi    the  writ?     In   l'he  People   ▼. 
Crooks.   326  111.    266,   it  was   said   that  ths   errors  of  fast  whioh  may 

bo  availed  of  under   tho  motion  made  in  pursuance  of   section   SB    of 
our  Practice   ;*ct   include   duress,    fraud   and    excusable  ml n take;    that 
tho  fraud  must  be    cuoh  on   the  part  of   tho  opposing  party  or  hie 
otuneei    tuat   nrevents  one   from  making  mil   dofenae,    citing  Chapman 
v.   *orta  American  Life  lna.   Co..   292  in.    179;    iooottl  brewing   -o. 
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v.   Koohlcr.    200  111.    3«»;    that   the  fraud  i..ust  work   to   the  deprive* 
tion  of  *   defense  which   the   defendant   coul-i  have  ueed   at  hit   trial 
and  which,    If   the   court  bad  .-mown ,   would  have  prevented   a  convie- 
tion;    that   In   ouch   proceedings   In   a   criminal    caao    the  burden   is 
upon  tho  petitioner   to   prove  his   allegations  by   the   preponderance 
of    the  evidence. 

We  do  net   find   any   oaae  holding  that   the  promise  of  imnui  lty 
to   a  co-defendant  in  a  criminal   case,    hu6   argument   tending    to   1    ad 
the  Jury  to  believe    that  l&nunity  haa  not  been  prondaed   la   aueh  a 
fraud   as,   if  known,  would  have  prevented  a  conviction   and   sufficient 
ground  for  a  motion  under  the*   statute.      The  stmt  assent    to   the  Jury 
oould   hardly  have  aisled    the   court,    as  it   la  a  natter  of  oommen 
knowledge  that  immunity  from  prosecution  is  frequently  promiaed, 
directly  or  Indirectly,    to   defendants  in   criminal    case*.      »e  are 
also  unuble   to   see  how   any  Kiarepreser.tstlon  aa  to   the  premiss  of 
immunity  prevented   the  defendant   frost  presenting  hie  defense. 
The  promise  of  immunity  would  only  go  to   the  weight  of  the  testi- 
mony of  Baus  and  j  evin,    and    there  was  testimony  of  other  witnesses 
and   clrcuraatancea   tending  to    corroborate   their  testimony. 

It   also    should  be  noted    tnat  by  peraiatent   eroes-sxaminatlon 
upon   the   trial    counsel   for  defendant    elicited   fro~  kaum  and  -Levin 
that    they  were  giving   their  testimony  witn   the  expectation  and  hope 
that   they  would  not  be  prosseuted.      It  was  rather  a  violent  preeump- 
tion    to  think   tnet   the  Jury  or  the  court  wae  aisled   in   thla   respect. 

The   defendant  was  bound   to  prove  by  a  preponderance  of   the 
evidence,   not  only  that   the   curt   and  Jury  were  in   fact  deeelved  by 
the  nasi  slant   State's   attorney,   but   also    that   this  *aa    aueh  a  fraud 
as  prevented  the  defendant   frea  presenting  his  defense.      The  evi- 
dence upon   Xha  hearing   o      the  motion   fell   Car   short   of   this, 

in 

Other  points   ar*  made,    such   as  the   failure   to   include/the 

bill  of  exceptions  the   evidence   taken  upon   the  original   trial. 
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altheugh   thl»  wae   in   reduced   in   evidence  upon  the  hearing  of   the 
■otlon,   but  we  have  preferred    to   consider   the*  oaee   ae  presented 
by  reipMtit*   counsel  without   aooroTln*  of   the  *ay   the   record  la 
preaent»d. 

tfar   the   reaaone   indicated    tne  order  at*   the  Urlninal   court 
denying   the  prayer  ©f   the  petition  wae  proper,    and   It  la  ai'l'lrmed. 


Matchett,  J>.    J.,    and  O'Connor,    J.,    concur. 
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7K09XA  07  T»i   STATE   07  IIXDT0I3, 
ox  rel»  080  OH,     udtt  or  of 

Public  Accounts, 

Complainant, 


▼  • 


GAfcPIKLD  STATS  BASK*  a  corporation, 
Defendant* 


--AL  OF  MAMA  Si  HUB   IO# 
(Petitioner)*, 

Appellant » 


▼  • 


J  OH*  J.  IftlaCOLL  and      riTHUR  JACOBS, 
( ?etit loner s)# 

Appellees* 


-' 
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APi«AL  tkom  n  cuir  cour.T, 

ES  COUMTY* 


271  I  .A.  599 


MB.  JR£jIiXMa   JUMTIC      R3LLIVAB  J)  TIB  OPIHIOl*  07  TIB   COCTT. 


In  a  chancery  proceeding  commenced   la  the  Circuit   court* 
07  the     uditor  of  Public     cc cunts  of  the     tute  of  Illinois,  a  re* 
eelrar  was  appointed  to  bring  about  the  dissolution  of  the  Garfield 
State  Bank*      Xntr rreninj,  petitions  were  filed  by  John  J«  ^rieooll 
and     rthur  Jacobs  asserting  preferred   claims  against  a  certain 
trust  fund   la  the  hands  of  the-  receiver,  to  the  amount ■  of  £3330 
and   ;125,  respectively*     Maria  21  Bunslo  also  filed   %n  intervening 
petltlon  asserting  her   exclusive  right   to  a  preferred    claim  to  this 
trust  fund  which  she  claimed  amounted   to  *<l6,o00*     A  recree  was 
entered  by  the  court  allowing  Dr I acoll  a  prefer* ea   claim  of  #3330 
and  Jacobs   .125  sgainet  this  trust  fund  and  directing  the  receiver 
to  pay  the  claims*     The  decree  also  provided   that   the  payments  to 
Drioooll  and   J   cobs   should  be  without  prejudice  to  appellants 
claim  to  the  balance  of  the  alleged  trust  fund,  and  ordered   that 
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the  claim  of  KatIu  31  Muruio   *,o  an./  balance  '.hen  feminine,  and 
the  hiorln^  an  same,  be  con'.lmiac?  ganor&H/  ~***  un*il  the  further 
order  of  Lhe   Court. 

Since   this  .ippoul  was  p^rfeetod  the  death  of  appellant, 
Maria  31  Sunxio,  ha?  been  suggested,  am*.  leave  was  granted  June  20, 
1933,  by  thl?   court,   to   sube'itute  Ottavio     1  iruruio*  the  admin  la* 
trator  of  her  estate,  M  appellant  In  lieu  of  Maria  VI  Tun^lo,  da* 
ceased. 

The   pwoto  petition  Of   TTl«eoll  filed     <eptta»er   28,  1931, 

alleged   that  ho  is  a  nutl^ln^;   ecntr  etort  that   about  May  18,  1931, 

Maria  Dl  ttunsio  and  Joseph  fet  Nunslo,  h^r  husband,  were  owners  of 

certain  real  estate   In  th*  city  of  Chic»!?o,  and   that  the  Qarfleld 

State  Bank  «as   the  legal  holder  and  owner  of  all  unpaid  first 

mortgage  boade  afalnst  thl*  real  estate ,   sooured  by  a  trust  deed 
executed  Maw  12,  192ft,  by  the  then  owner  Michael  J*  Puffy,  and  his 
wife,   lo  the  O&rf  ield  j?ark  *;t&to  Ratings  Bank  (predecessor  of 
Garfield   State  Rank)*   ihat  an  agreement  was  made  for  the  sale  of 

the  south  9*21  feet  of  c  id  property  to  the  Chicago  Rapid  Transit 
Co«»  and   It  became  necessary  to  cut   ciV  -rasa  the  rear  of  the 
build  lnfcj  on  on  id  property  enough  of  the  build  In?  to  clear   said 
9*21  footf  that  said  Transit  wo«  delivered  to  the  Garfield    itato 
Bank  the   purchase  yrlo*  for  sale:  9*21  feet!   that   to  remodel  the 
premises  the  bank  as  trustee  separated  and  agrood   to  hold   In  trust 

93330  to  pay  for  all  alterations,  labor  and  material  necase  ry  to 
do  all  Kork  shoou  on  the  plana  and  specif ic-.tlon*  for  alterations 
to  be  made  on  » -id  building!  that  May  18,  1951,  ho  mads  a  written 

contract  with  the  bank  as  trustee  for  tho  owner  a  of  said  lots  to 

furnish  all  labor  and  material  necessary  for  such  work     or  $3330f 

that  payment  of  #1000  by  said  bank  as  trust oe  to  aim  was  acknowledged 

In  sai<2  contract  and  was  to  be  paid  by  said   trustee,  but  not  directly 

to  him  as  ho  had  directed  the  trustee  to  apply  said  #1000  in  payment 

of  bonds  on  buildings  owned  by  him*  that  he  doe*  not  know  whether 

such  application  has  been  made,  and  if  it  has  not  been  then  no 

payment  out  of  said  $3330  hns  been  macef   that  he  completed  the 

work  July  20,  1931,  and   said  93330   is  due  him|   that  a  bill  was  filed 
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ugust  19,  1931*  In  this  cause  for  the  dissolution  of  said  bank 
mid  John  E.  Sullivan  was  appointor  receiver  of  the  bank  and  has 
possession  of  all  of   Its  asoets  and   truat  funds|   th it  3330 

was  hold  by  the  bank  aa   trustee   in  a  aopaJrato  account  and  was 
separate  and  diatinot  from  the  funds  used   in   Ua  general  business 
and  not  aa  a  deposit |  and   prayed  an  order  directing  saiii   receiver 
to  turn  over  said  $3330* 

September  30,  1931 1  a  sworn  petition  was  filed  by     rthur 
Jaooba  containing   the   ease  allegations  ft*  the   iriscoll  petition 
oxoept  that  J  cobs  alleged   that  he  ana  an  architect*   that  he  was 
employed  by  the  bank,  as  trustee  for  the  owner  Maria  11  Sunzlo,   to 
prepare  plana  and  specif lent  ions  for  the  alterations  and  to  super in* 
tend   eaao,  for  vthich  he  was  to  be  paU      2     ,   of  which  amount  V75 
has  been  paid  hi*  by  the  bank*  leaving  a  balance  duo  and  unpaid  of 
#13*t  and  prayed  for  an  order  directing  the  receiver  to  turn  over 
1125  to  hi** 

The  receiver  filed  an  answer  October  7,  1931*   to  the 
Intervening  petition  of  isrlacoll  in  which  he  averred  that  ho  w  as 
appointed  receiver  of  the  Oarfield     tate  Bank     ugust  its  1931* 
The  answer  admitted   all  of  the  allegations  of  Drisooll'o  petition 
except   that   it  alleged   tiast   the  $3390  is  o*rriec   in  an  account 
payable •  and  that  11000  of  th  t  anount   is  being  hold  for  the 
purpose   of  taking  up  mortgage  bonds  against  certain  property  owned 
by  Driscoll  as  alleged   In  his  petition,  but  that  the  application 
of  that   sun  for  that  purpose  had   not  as  yet  been  aaOc  and   that 
xrlscoll  Is  entitled   to  a  prefer ret    clala  only  to  the  extent  of 
$2330*     the  answer  of  the  re ee Ivor  to  Jacobs1   petition  adaitted 
all  of   its  allegations  except  th  t   it   alleged   that  the  money, 
claimed  by   Jacobs  to  be  held  by  the  bank  In  a  trust  fund   for  the 
payment  for  alter  t ions  to  the  building  in     uestion,  was  hold   la 
an  account  payable   In  the  naae  of  Maria  Si  Hunzlo  to  be  uoed  to 
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remodel  the  said  bulletins  and   Induced   tho  #200  vo  be  paid   to 
Jaoobe  for  kit   services  ao  arehlieet* 

Maria  £1  rtuaais  fllod  an  lot  nrealag  petition  November 
3,  19S1,   In  *hieh  an*  allcgec   th«t  J*ay  Its.  1931,  she  owned  the 
t««JL  eat*t*    in  question t  except   the   south  9*21  foot*  which  hod 
been  conveyed  by  hrr  to  tho   Jhlo^o  Kapld  Tranait  >.o.,  which 
company  delivered  to  h«r  la  payment  tin  check  for  *17,ooo  payable 
to  her  or  dor  upon  eome  bank  unknown  to  hor|  thot  whoa  oho     o^ulrcd 
tttlo  to  thlo  property  It  wna  encumbered  by  a  true*  deed  executed 
^ay  12,  l°2f9  to  secure  tho  payment  of  boat a  la  the  ueouat  of 
$30,000  dao  Juae  10,  1930,  aao   th  t  oho  aoT«r  assumed  that  lnoum- 
braace,  merely  purch&alag  tho  equity  la  the  property!   that  Key  13* 
1931*  itelbert  a*  Clithero,  who  wae  a  partner   la  tho  law  firm  of 
Campbell,  Clithero  *  Fischer,  »e  sell  a*  preuldeat  of  tho  Garfield 

tate  3aak,    Informed  b>  r  thnt   if  oho  would  acquire  $ll»o,X)  of  tho 
paot  due  and  unpaid  bond  a  outstanding  against  her  property  a  now 
loom  of  $24 §000  could  bo  obtained  by  her  upon  her  surrender  of 
$11*000  worth  of  bonds  eo  purchased  and  payment  by  h>:-r  of  tho 
interest  on  the  boms  a  not  acquired  |  and  desiring  to  accomplish 
thla  result  she  deposited  with  Campbell,  Clithero  *  Fischer  tho 

17,  '00  check  which  aho  received  from  the  mmttnfl  Rapid  Transit 
Co.,  to  bo  used  by  them  to  purchase   for  her  $11,000  of  the  firot 
mortgage  b*ado|   that  $1000  we  a  to  be  paid   to  one     arid  K.  Cochrane 
for  legal  s<  rvloffs  theretofore  rendered   (this  amount  w  s  mold  to 
attorney  Cochrane )|  $3330  was  to  be  paid  to  John  J.  irlscell  for 
work  done  in  altering  and  repairing  the  premises  owned  by  herf 
£974*90  *>«*»  to  be  used  to  pay  general  taxeo  for  tho  y&  x  1929f 
tho  balanee  was  to  be  paid  to  her  or  as  she  mi./ht  clreot  and  thai 
the  bank,  through  Clithero,  ami  notice  and  knowledge  of  thlo 
arrangement |  that  without  her  consent    li there  aad  his  p  rtaera 
and  the  bunk  canned   this  oh«?ek  to  bo  dwliesree    to  the  bank 
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oelleeted  by  it  and   cony.  rto«.    to   its  own  uoe|    that   the  1929  taxes 
were  not  paid  end   thnt  nothing  whs  pale   to  Iriscoll  as  author i&ed 
and  directed  hy  her  |   that  although  the  hank  and    its  receiver  claim 
that  the  hank  acquired  £11,000  worth  of  the  bond*   in  her  behalf 
end  cancelled   thorn »  yet  neither  these  bonds  nOr  any  part  of  thorn 
were  ever  delivered  to  her  and  the  hank  and  the  receiver  wrongfully 
claim  that  the  remaining  $S000  of  the  proceeds  of  the  #17 #000  cheek 
has  been  applied   in  partial  payment  of  the  remaining   sonde  or  of 
other  olnlms,  hut  she  alleges  that  no   ri#ht   exists  or  haa  existed 
to  make  suoh  application*  that  the  oh<  ek  constituted  a  trust  fund 
in  the  h*nds  of     3  i there  and  hie  partners  of  which  she  was  and  is 
the  solo  benef ieiaryj  that  ah*  has  demanded  that  olithere  and  his 
partners  return  to  her  the     16,000  remainder  of  the  trust |  hut 
iliey  refused   to  do  so  or  account  for  anmef  that  the  bank  took  this 
check  and    its  proceeds  impressed  with  the  trust  and  she  awrs  that 
she  has  a  preferred   claim  against   the  bank  and   the  reeeivcr  for 
the  316,000  remainder  of  the  trust  fund*  but  the  receiver  refused 
to  recognise  it  as  such  or  pay  any  part  of  the  fund  to  heTf  and 
uhe  asked  leave   to  make  the   receiver  a  defendant*  along  with 
olithero  and  his  partners*   in  her  bill  of  complaint  to  be  filed   in 
the  Circuit  court  seeking  to  impress  this  trust  on  this  money 
whore  ever   it  may  be  found  and   ior  an  accounting  of  samef   oho  also 
prayed   that  her  claim  as  set  forth  be  considered  a  preferre.    claim 
against  the  bank  and   its  receiver* 

in  his  answer   to  the  petition  ox  Maria  iii  Kunslo  the 
receiver  denies  knowledge  of  any  negotiations  or  agreements  between 
her  and   Uelbert  A.   c-lithero  or  the  firm  of  Campbell,   01  i there  * 
Tiseher  in  regard   to  the  £17,000  cheek  or  ito  proceeds,  and  ho 
also  denies  that  he  is  holding  He #000  in  trust  for  her  or  that 
she  ie  entitled  to  a  preferred    claim  for  that  amount  or  any  amount. 
He  otatee   in  his  answer   that  the  proceeds  Of  tht   chtck  for  417,000 
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wero  or edited   to  an  account  payable,   carried  by  the  Garfield  Stato 
Bank  la  the  name  of  Maria  1)1  lunslo,  aaci   tbt   the  reoords  available 
show  that  the  account  was   charged  on     ay  14 ,   1931,   with  llooo  paid 
to  Cllthoro  for  attorney  Cochrane  for  legal  service}   that  Kay  1«» 
1913,   It  was  ohnrged  with  #11,000  In  payaent  for  that  aaount  of 
flrat  Mortgage  bonda  outstandlag  against  her  property,   thuo  re- 
ducing the  first  Mortgage   Indebtedness  to  $24,000}  that  oa  May  21, 
1931*   It  was  charged  with  *  75  paid  to  Jacobs  as  part  payaent  oi    his 
foe  for  services  for  drawing  plans  and   superintending  tho  altering 
of   the  building   In  Hueetlon|  that  a  balance  of  $4,925   Is  being 
hold  by  tho  Garfield   state  Bank,  as  trustee  under  a  certain  agree- 
ment between  tho  bank  and  iter la  M  Nunzlo,  for  the  purpose  of 
scouring  the  payMent  of  bills  for  aaterial  and  labor  la  altering 
the  building  and  that  Jttrlsooll  and  Jacobs  have  fllec   cIaIms  for 
the  aaount  due  them*  which  they  charge   should  bo  preferred   out  of 
this  trust* 

August  12,  1932,   this  cause  cams  oa  for  hearing  on  tho 
separate  petitions  of  irlaeoll  and   Jacobs,   the  separate  answers  of 
tho  receiver  thereto,  the  petition  of  Maria  Oi  tfunzlo  and  tho 
answer  of   the  reeelver  to  her  petition,  and   tho  petitioners  Erlseoll 
and  Jacobs  Moved   the  court  that   th«   receiver  bo  directed   to  pay  to 
thea  the  Money  demanded   in  their  re sportive  petitions!  whereupon 
the  court  orally  directed*  without  entering  may  foraal  order  of 
reference,  that  tho  p.rtiee  go  before  one  Julius  H.  Minor,  a  master 
la  ohanoery  of  the  Circuit  court,   in  an  adjoining  court  rooM  so  ho 
Might  hoar  the  evidence  and  contentions  of  the  parties  and  stake 
his  recommendations  to   the  oourt  as  to  the  order  to  bo  entered. 

It  appear eti   that  tho  aaster   coasidered   the  petitions  and 
answere,  he*rd  the  evidenoe  mad  read  tho  emended  bill  of  complaint 

in  another  sans.  p.*i*»   «  ft-  c*«*"  •«"**  «*&i**%   °"  t9C9lw*9 
and  other.,  1-  ***  appellaat  was  tho  oomplalnant.  which  bill 
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contained   *ub ctan t tally  the   mm  allegations  a.  the  petition  f  lied 
by  her   la  this  proceeding  and  by  which  ehe  nought   to  hare  the  court 
deolare  that  the  $16*000  involved  wue   impressed  with  a  truot   in  her 
favor  ami   that  she  should  ho  allowed  a  preferred   claim  to  that 
anount   to  the  exclusion  of  all  other  claimants |   that  the  Master 
indorsed  on  the  decree •  which  was  subsequently  entered  by  the  court * 

the  words,  "Approved  the  day  of  .193 ,  J.  H.  Miner  * 

Master   In  Chancery,  Circuit   Court,"  and  directed  the  parties  to 
appear  before  the  court  with  his  recommendation  that  the  decree 
approved  by  hist  be  entered  by  the   court  and  upon  report  of   the 
recommendation  and   find  lays  of  the  master   the  deeree  was  entered* 
the  Material  portions  of  which  are  as  follows* 

"On  Motion  of  Bamuel  Schmetterer,  solicitor  for  John 
J.  Jrlsooll  aad     rthur  Jacobs*   intervening  petitioners*  and  on 
their  petitions  for  reclamation  now  on  file  la  the  above  entitled 
cause,  and  en  the  answers  of  John  l«  aullivan,  receiver  of  the 
Garfield  ..<tate     ank,   to  said  petitions,  and  on  notice  of  Motion 
of  hearing  to  Crowe,  Gorman  &.  >  avage*  solicitors  for  eald  ro- 
oeiver,  and   to    ■•-•  w,  and  reward   H.   I*  Martin*   solic iters  for 
Maria  14  Ifunzio  and  Joseph  14  J-ocrusio*   complainants  in  Circuit 
Court  ease  No,  B  231910 j 

"And  the  Court*  having  read   said  petitions  of  John  J, 
Drlseoll  and     rthur  Jacobs,  having  read  the  answers  of  John  B, 
sullivin,  receiver  of  the  Garfield   state  3ank,  to  said  petitions* 
having  heard  the  arguments  of  uouncel*  having  read   the  B  11  of 
Complaint  as  amended  la  Circuit   uourt  case  Bo,  B  231910*  and  the 
answers  of  John  J*  ifrlscoll  and     .rthur  Jacobs  to  the  Bill  of 
Complaint  ae  amended,  navlng  hearc   the  evldenoe  la  support  of 
said  petitions  of  John  J.  1/riseell  aad     rthur  Jacobs*  and   their 
answers  in  Circuit  Court  ease  Ko.  3  £.31910  and  the  Bill  of 
Complaint  as  amended   in  that  case  I  and  the   court*  being  now  fully 
advised  in  the  premises*  after  a  full  he  ring  on  Ust  cl:  1ms  of 
John  J.  2>rl*eell  and     rthur  J  eobsf 

"ir*iTB:  I»IKSCt  John  a.     ullivan*  as  receiver  of  the  Garfield 
tate  dank  in  Circuit  Court  ease  No*  B  225394  in  the  above  entitled 
co  se  to  pay  unto  John  J*  Eriscoll  the  sum  of  Thirty  rhree  liundred 
Thirty  dollars  ($3330 .oo)  and  to    .rthur  Jacobs  the  sum  of  obi 
Hundred  Twenty  five   U 125 .00),  aad   to  accept  from  them*  as  a 
condition  precedent   to  said  payment*  full  and  complete  waivers 
of  liea  for   said  sums  for  the  work  completed  by  then*  as  sot 
forth  la  their  petitions  for  reclame  lea  of  said  moneys* 

"It  is  further  ordered  that   the  payments  of  said  Moneys* 
to-«it,   the   sua  of  Thirty  Three  Hundred    Thirty  hilars   193330 .00) 
to  John  J.  Drisooll,  *n&  the  bum  of  One  Hundred  Twenty  Jive 
($128.00)   to     rthur  J  cobs,   shall  be  without  prejudice  to  aay 
righto  of  the  complainant  in  Circuit   Court  case  Bo.  B  23191o  to 
claim  aay  further  balance  for  Moneys  roMa tning  or  now  held  by 
John  X*    miivaa  as  recrlver  of  the  Garfield    "tate  Bank  after 
deducting  the  above  amounts,   Thirty  Three  Huncred  Thirty  jollara 
(#3330,00)  and  One  Hundred  Twenty  Five   (1125.00)  respectively." 
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The  appellant  contends  that  no  order  of  referenoe  to 
the  Master  la  eaanoery  for  the  purpose  of  hearing  evidence  or  for 
any  ether  purpose  vae  entered  by  the  eourt  in  this  oese|  that  no 
report  of  a  meter  wee  made  and  that  the  eourt  erroneously  entered 
the  decrae  without  hearing  evidence,  but  simply  on  the  upproval 
of  ihe  draft  of  the  deoree  by  the  Master  after  he  had  heard  the 
evidence* 

The  petitioners  xirlaeell  and  Jacobs  contend  that  they 
wore  entitled  to  a  decree  on  the  plendin  *  alone  without  the 
introduction  of  any  evidence, inasmuch  as  the  petition  of  Maria  PI 
Nunsle  and  the  eereral  answers  of  the  receiver  either  admitted 
the  allegation*  of  their  petitions  or  felled  to  deny  then*   t 
the  time  the  notion  was  made  by  petitioners  for  the  entry  ef  the 
deoree  upon  the  pleadings*  the  reeorc  does  not  diuelo&e  at  whose 
Instance  the  court  directed  the  taking  of  testimony  and  the  hearing 
of  evidence  by  the  master,  but  it  does  disclose  that  when  the 
parties  with  their  feelicitore  appeared  before  the  master  without 
objection  to  the  notion  of  the  court  In  directing  them  to  so  appear* 
and  without  obj< otion  to  the  court  or  to  the  master  ae  to  the  he-  ring 
of  testimony  by  the  master*  that  it  was  appellant  who  proceeded  to 
present  evidence  before  the  master*  The  record  disolooed  no 
objection  offered  to  the  master  nor  to  the  trial  court  as  to  the 
method,  manner  or  nature  of  the  report  of  the  master  or  to  his 
failure  to  report*  The  sole  objection  of  appellant  disclosed  by 
a  careful  examination  of  the  record  is  a   general  objection  to 
the  entry  of  the  decree*   ssuaing  that  there  «as  irregularity  in 
the  referenoe  to  th<*  master  or  la  connection  with  his  report  or  his 
failure  to  properly  report,  the  law  is  settled  that  a  party  cannot 
participate  la  such  a  hearing  and  be  heard  to  complain  for  the  first 
time  in  this  court.   la  the  case  of  Frecae  v>  Gloo*.  248  111,  £80, 
282§  the  court  s*ldi 
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"iff  hewerer*   the  parties  treated   the  erder  as  a  valid 
order   of   reference*  as   they  appear  to  hare   dene*  and  appeared 
before   the  maetor  and  part lolpa ted    la   the  he  ■  ring  before  the 
master  and  undo  no  objection  wa  to  the   orler  of  reference  before 
the  master  or   In  the  court,  b*low*   It   la  too  late  for   them  to 
raise  the  question  th&t   the  order  of  reference  wis   Insufficient 
after  the  ease  hs.s  re&.oh«.c    this  court  oa  appeal*" 

In  discussing  a  similar  proposition  the  court  In  Harley 
T*   MaMac   157   I11#  ;:ls»   2~4»   ure<l   tne  following  language} 

"If  there   la  an  appearance  and  participation  in  the  taking 
of  evidence  without   an  order*  parties   cannot   ^ueetian  the  author  it/ 
of  the  aaster   to  act*  bai    the  subsequent  entry  of  an  order  of  refer* 
sMoe  woulo  amount  to  nothing** 

Frost  the   record  presented  on  this  appeal  it  eannot  be  said 

with  any  cegree  of    certainty  that  the  court  he&rd  no  evidence  before 

entering  (he  decree*       It   surely  cannot  be   asauvMd  that  no   evidence 

was  heard  by  the  court  in  wiie  face  of   the  following  reclt?:l  of  the 

decree*  snnrai 

"Hawing  fcjaJBJ  the  cvi'ieaop  in  support  of  sr,id  petltlona 
cf  John  J*  Iris, cell  "and  Arthur  J   cobt;  ace   their  answers  in  Circuit 
uourt  case  So.  B  231S16  and   the   bill  of  complaint  as  amended   la 
that  oase*   *  *  *" 

So  apeelfio  objvctioa  waa  made   to  any  recital  or  order  contained   la 

the  decree. 

Although  acme  effort  was  *<adc  by  appellant* a  wltnoaooe  to 
contradlet  the  adaieeiens  made  la  her  pltf^diaga*  la  it  a  final 
analysis  the  evideaoe  offered  was  la  conformity  with  those 
admlseiona  and   only  tended  to  add   foree  to  them*     The  evidence 
offered  by  appellant  was  neither  disputed  nor  contradicted  and 
accorded  with  the  theory  of  the  case   advanced  by  Er iecoll  aad 
Jacobs* 

If  ao  evidence  had  been  presented*  and   if  we  aUaregard 
what  waa  effered*  la  cur  opinion   the  court  was  Justified  la  entering 
the  decree  on  the  pie  .dings*       DtIbcoII   coateaciu   that  he  furnished 
material  and  labor   to  remodel  the  ouildiag  owned  by  appellant  and 
that  she  received  the  benefit  ef  the  materials  m*6  labor  so  fur* 
alehedf   that  his  coiitr   ct  with  the  Garfield   .  tate  Bank  to  do  this 
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work  was  entered   late  with  her  knowledge,   consent  and   approval, 
and   that  she  ep. cif iewlly  authorised  and   directed   the  payment   to 
him  of  #5530  out  of   the  truet   fund   erected*  with  thlo  payment   to 
hla  rxa  one  of  it»   specific  objects*   that  no   part  of  this  $3330 
has  been  paid  to  him,  or   otherwise  applied,  and  that  the  court 
properly  entered   the  deoree  ordering   the   receiver  to  pay  him 
thie  aaount  a«  a  preferred  elala  out  or  the  truet  fund   in  hie 
hands* 

The  answer  of  the  reoeirer  adults  ftrlseoll's  contraot 
with  the  bank  for  the     Iteration  of  appellants  building  for  the 
agreed  price  of  $3330}   that  said   sua  is  being  carried  by  the 
bank  in  an  account  payable f   that  no  part  of  that  amount  has  been 
paid  to  JUrlocoll  or  otherwise  applied!  and   that  Jriaooll  In  entitled 
to  a  preferred   claim  for  such  amount  as  the  court  finds  to  bo  duo 
and  owing  to  him* 

The  petition  of  appellant  fUod   In  this  cause  avers 
that  the  £17,000  received  by  her  for  the  sale  of  a  portion  of  tho 
land  upon  which  the  bullc  lag  stood   that  JDriscoll  altered   for  her 
was  placed  In  truet  by  her  for  certain  specific  objects  and  pur- 
poses* and  according  to  her  petition  one  of  the  specif lo  purposes 
of  the  trust  was  "$3330  to  be  used  to  pay  an  indebtedness  of  your 
petitioner  to  John  J*  JSrlsooll  for  work  done  in  remodeling  and 
repairing  the  oullolag  remaining  on  the  portion  of  said  lots  11 
and  12,  not  conveyed  by  your  petitioner  as  aforesaid**     Her 
petition  also  avers   "that  no  part  of  said  $3330  has  been  paid   to 
said  John  J.  Driscoll*"      In  her  bill  of  complaint  in  her  separate 
proceeding   in  the  Circuit   court   she  repeats  th«   above  admissions 
aade  by  her   in  her   intervening  petition  filed  In  this  cause*     la 
tho  receiver's  answer  to  her  petition   in   this  cause  we  find  tho 
following  paragraph! 

"Further  answer  lag  •  your  He  culver   states  that  a 
balance  of  Four  Thousand  Sine  Hundred  Tweaty-five  ($4,925*00) 
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ls being  held  by  tha  Oarilcld  :,tate  Bank,  aa  trustee  under  a 
certain  agreement,   far  the  purpose  *t  securing  payment  of  blUa 
for  material  anc   labor   la  remodeling   the   bullclng  an  the  afore- 
described  real  estate,  and   that  John  J.     tUcoII,  the   con- 
tractor »  and     nhur  J  cobs,  architect •  hare  filed   claims    ;ith 
/our  He co Iyer  far  the  amount b  due  than  far  their  eervio*a# 
again  at   thla  account.* 

I»  our  opinion  these  admiselsna  without,  any  evidence  are  aon- 
clueiTe  anc  preclude  uoth  the  appellant  and  the  receiver  from 
denying  iriecoll's  right  ta  a  preferred  claim  far  93330* 

Jacobs  alleged   in  his  Intervening  petition  tha*.  tut  the 
purpose  of  altering  appellant's  build  in*  an  the  promisee   in  question 
the  Uarfield   State  Bank*  as  trustee  far  appellant*   aaused   ta  be 
placed   in  a  special  and  distinct  fund,  and  agreed   ta  hold   in  trust 
In  a  separate  and  distinct  fund,  an  amount  sufficient   to  oarer  the 
caat  of  completing  the  remodeling  of  appellant's  building*   including 
$200,  the  agreed  price  ta  be  paid  ta  Jacobs  as  his  fee  far  pre- 
paring plans  and   specifications  and   ouper intending  the  alteration 
of  the  build  in,- 1  that  the  bank  am  trustee  has  paid  him  $75  on 
account  and  th»t  there   is  ctill  due  undsr  his  contract  tor  oervicee 
rendered  on  behalf  af  appellant     129 ,  far  which  amount  he  aver  a  ha 
should  be  allowed  a  preferred   claim  against  the  receiver, 

Neither   in  her  intervening  petit isn  filed  in  this  cause* 

nar  in  her  bill  af  complaint  filed    in  the  separate  proceeding  in 

the  Circuit  court,  does  appellant  deny  a  single  allegation  of 

Jacobs'   petition,  and    it  must  therefore  be   concluded  that  she 

admlta  such  alleg&tians.       the  receiver's  answer   ta  Jacobs' 

petition  contains  the  following  paragraphs 

"Further  answering,  your   receiver   atr<t*s  that  a  certain 
sum  af  noney  wag  earrled   In  an     ceaunts  Payable  account  In  said 
Garfield   State  Bank  under   the  name  of    'liar la  11  Nuncio'   which 
fund  was  to  be  used  far  remodeling  the  premises  as  alleged  in  said 

petition!   that   aald   fund   Included   the   sum  af  Two  Hundred    Uaoo.CO) 
loll  are  to  be  paid   ta  the  petitioner   ior  his  cervices  as  architect 
in  remodeling  the  said  building,  and  tfcut  ac.  orbing  to  the  records 
of  said  Bank  the  sum  ef  Seventy-five  (75.00)  imllars  waa  paid  to 
the  petitioner,  and   there   la  a  balance  due   him  af  One  Hundred 
Twenty-five   (4121 ,00 )  Dollars,  aa  alleged." 
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Jaeobs*   claim  to  a  preferrec   allowance  not  h*Yinc 
been  denied  by  appellant •  and  being  flubst»nti  lly  admitted  by 
the   r  c  i*«r,   «he   Is  precluded   from  refuting  hie  right   to  such 
claim  for   the  $125  at  111  duo* 

Appellant  contends  th.t  Drlacoll  and  Jacobs  should  be 
compelled  to  go  to  another  forum  to  seek  their  relief •  either 
through  mechanics'  lien  proceed  Ings  or  to  obtain  a  Judgment 
against  her   In  a  court  of  lev  for  the  amounts  admittedly  duo 
thorn.       Wo  cannot  agree  with  h*r  and*  in  our  opinion,  they  are 
equitably  entitles    to  the  relief  ordered  by  the  decree  out  of 
the   specific  trust   fund   created  by  appellant*  one  object  of 
which  was  the  payment  of  the  ao  1  of  altering  her  building* 
further  contentions  hare  been  urged. »  but    in  Tiew  of  the  fact 
that  they  do  not  affect   the  equities  of  this  e«usef  we  deem 
it  unnecessary  to  discuss  them* 

Tor  the  reasons  stated  herein  the  decree  of  the 
irouit  court   is  affirmed* 


Grid  ley  and   Wormian •  JJ«»  con our* 
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Appellee*  ) 

)  APPEAL  WiO*  HUHICIPAL 

Y.  ) 

)  COUKT    OF   CHIC   00. 

A^iui*.       I  271  I.A.  599 

MH.    PRSSIDI3I&  JUfiTICi::    JiULLIVA*  MIW  THK  0PIHI0*  0V  TIB   COUTT. 

Plaintiff,  f*aa  Treemark*   filet,   a  fourth  olaea  tort 
aotloa  again at  defendant*  Irving  £iaenman»   la  the  Municipal 
court*  claiming  damages  for  the  alleged   conversion  of   two  $500 
real  estate  bonds,     the   caoo  was   tried  "before  th&   court  without 
a  jury  ana   Jucgment  for  £700  was  enter ec   on  the  finding  of  the 
court  that  defendant  was  guilty.     This  appeal  followed. 

Plaintiff   In  his  amended  statement  of  claim  alleged 
that  "on  the  18th  day  of  ;iept  ember*      .     .  1931*  he  was  the  regis* 
tered  owner  of  two  real  estate  bonds  described  as  #24  and     45 
l  idgeway  Block  Bonds*  the  total  par  value  of  the  bono  a  being  ono 
thousand  dollars*  and  for  which  the  plaintiff  paid     ne  thousand 
dollars |  that  on  the  13th  day  of     opt ember*     .     .  1931*   ono  1.  Aaron* 
a  stranger   to  thla  suit*   approached   the  plaint i  i    and  represented 
to  him  that  he  was  ready  and  willing  to   purchase   the  bonds  for 
cash*  and   that  if  the  plain* ii f  surrendered    the   bonds  to  Aaron  the 
cash  value  of  the   bond  a   in  the   sum  of  one   thousand  dollars  would 
ha  Immediately  forthcoming |  that  the  plaintiff*  relying  upon  the 
statements  mad     by  Aaron*  surrendered   the  bond?  to  him|   that  the 
statements  were  made  with  the  fraudulent  and  willful  intention  of 
inducing   the  plaint  if   to  surrender  the   bonds  and   that   tho  plain- 
tiff, by  reason  of   the   statements  which  had  been  made*   surrendered 
the  bonds  without  receiving  any   consideration  whatsoever  from 
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Aaron*  who  at  the  tine  of  hla  representations  nev.r   intended  to 
pay  any  consideration  whatsoever  to  plaintiff*   to  the  damage 
OX  the  plaintiff  in   the    >um  of  one    thousand  dollars*     Plaintiff 
further  alleged   that  the  bonce  so  f rauuulenuly   secured  by  Aaron 
**ere  later  discovered   In  who  possession  of  the  d^Xwnduit  *ho  had 
received  the  said  bonU.    after    .acy  u*i    become  due  und  payable  * 
to-wlt,  June  19th*    u  -  ♦  IMAe   which  date  precedes  the  date  of 
the  conversion  of  the   said  bonds*   to-wit*   ^eptoaber  13th,      #      • 
1931|  and  that  he  has  repeatedly  re^uest'.t.   the  said  defendant  to 
return  the  bonds  to  the  plaintiff  hat  the  wefendant  has  refused 
to  do  so*  to  the  damage  of  una  plaintUX   in  the  sua  of  nine  hundred 
and  ninety  collars*" 

Defendant   in  hi.,   affidavit   of  merits  denies   that  tho 
hoods  were  registered  and  ovneo  by  plaintiff)  tlh*t  ho  had  any 
knowledge   that  a  fraud  had  been  perpetrated  on  plaintiff   or  that 
he  willfully   converted  the  bonds!  alleged  that  he  was  tho  bona 
fide  purchaser  lor  value  of  the   aondef   that  plaintiff's  loss 
was  the  result  of  plaintiff's  negligcnee  and  th  t  hie  claim  to 
ownership  of  the  sonde  is  superior  to  plaintiff's* 

defendant  contends  that  -ution  approached  him  several 
times  as  an  agent  of  H«  '••  •  ^ydiefc  &  Co*  in  an  effort   to  sell 
him  th«?  bonds  in  question  *«d  th<  t  he  finally  purchased  the  bonds 
for  #540  and   they  were  delivered    to  him  by  aaron,  and  inasmuch 
ao  the  bonus  were  not  registered*  were  payable  to  bearer*  were  in 
Aaron's  possession  and  were  pur chased  by  defendant  in  good   faith 
and  without  &HHl*dge   of  any  defeat   in  aaren'a  title*  that  tho 
ri&nt  of  defendant   in  and  to  the  bands  ia  euperior  to  the  alleged 
right  of  plaintiff ♦ 

The  undisputed  facts  are   that  plaintiff  was  the 
e%ner  of   two  <600  unregistered  real  estate  wond*  due  June  19, 
1931,  secured  by  a  trust  deed  on  property  belonging:  to 
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Klsanaaii,  father  of  the  defendant  |   that  he  had   purchaaed  the  bor.ca 
frea  the  tfoel  ~tate  dank  and    t.-iat   they  had  not  be:n  pnid  at   thai* 
naturity  ami   foreclosure  proceedings  had  boon  instituted!   that 
September  1J1#  1931  v  plaintiff  rehired  a  letter  on  the  utatione:y 
of  H.  to  Sydick  *  Go««  an  lnr©*taent  security  concern*  aritteii  by 
Aaron  requesting  an  appointment  with  plaintiff  regaratag  the  oo'teef 
that  plaintiff  wont  to  Aaron'  j  on  lot  and  discussed  the  purohHae 
and  aalo  of  the  bonds  *ith  nia|   that  plaintiff  tamed  the  benoo 
over  to  Aaron  who  then  proposed  to  giro  plain  i.  if  as  coneiderat ion 
for  hio  bondo  a  life  inaur&nee  policy  whleh  plaint Iff  xefused  to 
accept!   that  oa  plaintiff*  deaanc'    MM  bon^a  were  r'. turned  to  him 
and   the  original  n<-got  is:  felons  were  tcrainated|  thct  sabsecaently 
Aaron  resuaed  n<  got  lotions  with  plaintiff  for  the  purchase  of  the 
bonduf  thut  he  asked  plain  -a  iff   If  he  at  ill  haC   the  sonde  and   at.id 
that  he  warn  thn  agent  of  Hyaan    <iaenaan»  the  owner  of  the  building 
against  which  Mm  boada  wore  issued*  and  that  ifyraan     leenaon  would 
purchase  the  bo«da|   that  X>1  latlff  delivered  the  bonds  to  Aaron 
Ho?«aber  12*  1931*  and  that  Aaron  gs.ro  plaintiff   in  payaent  what 
ho  stated  to  plaintiff  was  a  cashier*©  cheek  for  l&WtMj  that  thio 
instrument  wae  what  purported  to  be  a  MMtUl  voucher  for   tl$OOOt 
payable  to  the  order  of  ^aa  or  Pearl  Trtemark,  on  a  prtatec   fora  of 
the  Chicago  Satlonal  Mortgage  >;erwiee  and  be-  ring  the  purported 
signature  "John  trot  tor  |"  that  this  document  reaenibleo  a  check  and 
waa  and «r stood  to  be  such  by  the  defendant  but  when  pre  seated  for 
payaent  plaint i*f  discerered  that   it  waa  eounterfeit  and  worthless 
and  he  was  unable   to  o*sh  it|   that  plaintiff  then  reported  the 
natter  to  the  state *s  attorney  ;*nd  after  a  brief  period  MM    \drloe4 
by  the  stated  attorney1  a  office   that  defendant  had  the  two  bond  a  | 
and   that  Aaron,  who  Mai  «•*  a  witness  at  the  hearing,   could  not  bo 
located  or  apprehended  on  a  PHOassH  which  had  been  lamed  for  his 
arrest* 
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Defendant  testified ,  without  offering  any  reasonable  or 
plausible  explanation  as  to  why  A  roa  sought  hlM  out  as  a  possible 

purchaser  of  the  sonde,   that   Aaron  ease  to  him  on  soreral  occasions 

with  on  offer  to  sell  hla  the  toads,  first  oner  lag  them  for  «l90O0 

oad  oa  the  final  visit  September  13,  1931»  for  ;,  750  aad  that  they 

finally  agreed  oa  a  price  of  £540,  which  amount  ho  amid  to  Aaron* 

ohm  delivered  the  bonds  tc  hla;   th*-.t  ho  recognised  Aaron  as  havlag 

ntt ended  high  school  with  hltt|   that  sometime  later  he  received  a 

telephone  call  from  the  flydlck  of  loo  advising  hla  that  the  state *s 

attorney  was  looking  for  Aaron  and  that  defendant,  after  asking  and 

being  told  why  the  state's  attorney  was  looking  for  Aaron,  said 

"There  io  nothing  to  that*   I  will  go  over   to  the  state* |  attorney** 

office  myself •"       Defendant  testified  further  that  he  went  to  the 

stat**s  attorney*^  office  aud  explained  his  part   la  the  transaction 

oad  that  his  reaooa  for  purchasing  the  bonds  was  to  diminish  the 

amount  of  any  deficiency  judgment  which  might  be  rendered  against 

his  father  in  connection  with  the  foreclosure  proceedings,     there 

was  no  denial  that  plaiatiff  had  demanded  from  defendant  the  return 

of  the  bonds,  but  cefendant  refused  to  return  saae,  asserting  that 

his  right  to  them  was  paramount  to  plaintiff *o« 

defendant  urges  that  the  statement  of  claim  does  not   stat  o 

a  cause  of  aotlon  and  that  the  trial  court  erred   in  denying  cefondantU 

motion  to  strike  it*     It  has  boon  repeatedly  hold  that  it  is  sufficient 

to  file  in  oases  of  this  kind  only  such  a  statement  of  claim  as  will 

reasonably  in  tons  defendant  of  the  nature  of  the  ease.     la     her  v« 

Rob In con.  29S  111*  181*  1*5,  the  court  holds 

"Section  40  of  the  Municipal  Court  act*  above  quoted, 
clearly  shows  that  the  legislature  intended  that   in  an  action  of 
the  fourth  elaso  in  tort*  brought  in  the  Municipal  court  of 
Chicago  to  recover  damages*   it   is  not  necessary  that  the  plain- 
tiff's  statement  of  claim  snottld    -.liege  all  the  facts  necessary 
to  bo  proved  oa  the  trial  but  that   it  is  sufficient   if  the  state* 
meat  reasonably  Informed  the  defendant  of  the  nature  of  the  case 
ho  io  called  upon  to  defend,  and  the  other  provisions  of  said  net 
which  bear  upon  this  point  are  in  accord  with  the  provisions  of 
section  40 •* 
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defendant  oonteads  that  as  sa  innocent  purohaeer  of  the 
bond,  for  value  without  notice  of  the  fraud  of  Aaron  ho  cannot  ho 
charged  with  any  defect  la  Aaron's  title* 

In  order   to  reach  a  oorrtot  can cl union  on  the  defendant' a 

claimed  right  to  these  bond  a,   it  io  necessary  to  consider  certain 

sect lone  of  the  negotiable  Instrument*     ot*       section  55,  Cahill'o 

Rev*     t.#  oh*  98,  par*  78*  provides i 

"The  title  of  a  per  son  oho  negotiates  an  Inst  runout  io 
def eetlve  within  th«  meaning  of  this  /  ct  when  ho  obtained  the 
instrument  or  any  signature  thereto,  by  fraud ,  dure at,  or  foreo 
and  fear,  or  other  unlawful  noons,  or  for  an  illegal  consideration 
or  when  ho  negotiates  it  in  breach  of  faith,  or  under  suoh  oireun* 
stances  og  aaount  to  a  fraud." 

The  orldenoo  io  undisputed   that  Aaron  perpetrated  a  fraud 
upon  the  unwary  plaintiff,  who  woo  a  housenmn  at  the     lexande*  Hotels, 
when  ho  scoured  the  possession  of  the  bonds  from  him  in  I  xohango  for 
a  worthless  plooo  of  paper,  which  he  deceived  plaintiff  into  believing 
was  a  cashier's  check,  and  it  io  also  undisputed  th-.t  his  title  to 
the  bonds  was  defective  within  the  meaning  of  the     ot* 

Section  59,   CahiU's  Hew*     t.,  ch*  93,  par,   79,  provides i 

"very  holder  Is  deemed  prima  fuclo  to  be  a  holder  in  duo 
course |  but  when  it  (is)  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defect Its,  the  burden  Is  on  the  holder 


to  prove  that  ho  or  some  person  under  nhom  he  claims  acquired  the 
title  as  a  holder  in  duo  course  *  •  *•" 

Aaron 'o  title  to  the  bonds  wao  shown  unqnstlonably  to 

hare  boon  defective,  and  und*?r  this  section  of  the     ot  the  burden 

wao  upon  the  defendant  holder  of  the  bonds  who  derived  his  title 

from  and  through  Aaron  to  prove  that  he  acquired  his  title  as  n 

holder  in  due  course*       In  construing  this  section  of  the 

Negotiable   Instrument     ot  la  Bell  v*  Molttaald*  309   HI*  539, 

the  court  said,  on  pages*  3  4#  339 » 

"The  appellant  contends  that  the  court  erred  in  imposing 
upon  him  the  burden  of  proving  that  he  acquired   the  title  to  the 
notes  as  a  holder  in  due  course,  as  required  by  section  59  of  the 
negotiable  Instrument  law  when  it  is  shown  that   the  title  of  any 
person  who  has  negotiated   the  inetrunont  is  defective*     Section  55 
of  that  Ion  declares  that   'the  title  of  a  person  who  negotlatoo  an 
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Instrument  la  defective  ;  ithin  the  meaning  of  this  act  when  he 
obtained  the  instrument*  or  any  signature  thereto*  by  fraud*  duress* 
or  force  and  fear*  or  other  unlawful  Beans*  or  for  an  Illegal  oon- 
s  id  .-ration  or  when  he  negotiates  it  In  breach  of  faith*  or  under 
such  clroumstanoes  as  amount  to  a  fraud." 

And  on  page  338 t 

The  court  was  therefore  right  In  Instructing  the  Jury 
that  the  burden  wus  oa  the  appellant  to  show   that  his  purchase  of 
the  notes  was   in  good   faith  for  vdue  and  without  notice   of  any 
defease  to  the  notes  and   la  refusing  to  give  the  appellant's  In* 
struct lent    to  the   contrary •  * 

Section  52*  Cahlll's  Her*   :t.,   ch#  98*   par*   72*   provides! 

*A  holder   la  due  course  is  a  holder  who  h v:   t-ken  tho 
instrument  undur  the  following  uonui Lions: 

1*  That  tho  Instrument   ia  complete  and  regular  upon  its 
face* 

2*  That  he  became  the   holder  of   it  before  It  was  OTcrdue* 
and  without  nu.icv   Usn.fi   it,  h&*>  been  previously  dishonored*   if   such 
was  tho  fact* 

i.  Ifeajl   IH    -uox  it   in  gooa   faith  and   i'or  value* 

4*  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  »mo  instrument  or  defect  la  th  title 
of  tho  person  negotiating  it." 

The  evidence  disclosed  that  these  bonds  matured  June  19* 
1931*  and   that  defendant  knew  at  the  time  of  his  Alleged  purchase  of 
them  that   they  had  been  dishonored  and   that  foreclosure  proceedings 
ha  A  beea  instituted  against  his  father*  the  owner  of  the  property* 
because  of  Hymaa  feiseamaa's  default  in  the  payment  of  these  and 
other  bonds* 

To  constitute  a  holder   in  (:ue  course  under   section  52  of 
tho  ,;ot  oao  of  the  essential  requirements  is  that  the  person  ia 
possession  of  the   In at rumen t  became  the  holder  of  It  before  it  wao 
overdue  and  without  notice  that  it  had  been  grevloualy  dishonored* 

It  having  been  shown  that  defend  nt  purchased   tho  bonds 
after  maturity  with  full  knowledge  that  they  had  beea  dishonored* 
he  is  precluded  from  asserting  that  he  is  a  holder  la  due   course 
and  he  is  chargeable  with  such  defectc  as   existed  in  Aaron's  title 
as  provided  la  nectioa  58,  Cahill'n  Rev.     t.*  oh*  98*  par.  78*  waioa 
reads  as  follows t 


i 

i  < 

::-0-:    Jlffltf*** 


A^XiS    to 


- 


■ 


i 

■ 

< 
I 

^.3    «XS6X 

■■■    i 

■9»Oq 

I 
I 

•    - 


-7- 

"Ia  the  h&nuis  of    oiy  holder  othv.r  than  a  Ucldii    la  duo 
course,  a  negotiable  lnotrumeat   is  »ubje©t   bo  the   same  defenses 

s   if  it  were  non*n  ego  liable.     Bat  the  holder  who  durlvee  hie  title 
through  a  holder   ia  due   course  *  and   who   is  not  nlmself  a  park/  to 
an/  fraud  or  duresa  or  illegality  aff   oting  the   in  trument*  has  all 
the  rights  of  such  former  holder  ia  respect  to  all  parties  prior  to 
such  holder «" 

It   io  also  urged  that   the  Judgment   io  against   the  weight 
Of  the  evidence*  hut  a  oareful  analysis  of  all  the  evidence  falls 
to  oonvineeu     that  the  finding  of  the  court  was  against  the  manifest 
weight  of  the  evidcnee. 

While  other  points  ars  urged  the  only  oerlouu  question 
presented  by  this  appeal  is  whether  defendant  is  chargeable  with 
the  defeats  in  Aaron's  title  to  the  bonds*  and  hawing  admittedly 
purchased  the  bonds  after  their  maturity ,   the  dellrery  of  the  bonds 
to  him  by  Aaron *who  scoured  possession  of  them  through  fraudulent 
meane*oould  not  west  a  valid  title  in  defendant* 

I»  gfluonor  v*  Broadway  Tr,  a    ,m.  Bk.*  285  111.     pp* 

569 9  S74-5*   in  discussing  the  question  of  ths  purehaso  of  securltleo 

before  and  after  maturity*  this  court  sale's 

"Two  controlling  questions     rise  upon  the  reeordi   (1) 
re  the  debentures*  which  are  the   subject  matter  of  this  suit* 
negotiable?   (t)  Assuming  negotiability*  wore  the   same  overdue 
when  received  by  defendant  in  the  transaction  in  Chicago?     If 
the  same  wore  not  negotiable  or  overdue  at  thnt  time*  then 
defendant  would   take   the   seme   subject   ts   Infirmities*  not  being 
a  balder  ia  duo  course!  but  If  they  were  aegot table  and  not  due* 
even  a  thief  could  give  good  title  to  one  taking  for  value  and   in 
good  faith." 

In  passing  upon  the  sane  question  in  Manor  cp»*   inc.* 

v.  Blauor-Qolq stone  uo.*  259  ill*     pp*  305*  310*  the  following 

language  was  used  by  the  court I 

"The  note  maturing  April  30*  1927*  was  received  after 
maturity*  aid  aotwlthstaadlae  the  plaintiff  had  no  knowledge  that 
this  note  was  an  accommodation  and   issued  without  consideration 
to  Kanetelner*   lne.»  still  aectloa  58  of  the  negotiable  Instruments 

et.  tahili's  i»t»   cm*  9a*  ^wr*   78.  which  provides  that   ia  the 
hands  of  any  holder  eth^r  than  a  holc5   r  ifi     uc   course*  a  negotiable 
instrument  is  aubjeet   to   the   same  defenses  as  if  it  088*8  non- 
aegotiable*  aauwers  the  content ion  of  the  plaintiff*     Xansteiner* 
Inc.  umg  not  a  holder   in  due  course*  and  the  receipt Ji  the  netej 
by  the  plsinti.f  after  maturity  makes  the  claim  of  this  plaintiff 
subject  to  ths  defense  Interposed  by  the  defendant  *    ■  *♦" 
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This   transaction  was   uttended  and    surrounded  by  many 
peculiar  and   auspicious   circus  stances   which  would  unquestionably 
have   Justified  us   in  affirming,  ths  fllpUBl   of  the   trial   court 
on  other  grounds   If  s  further  analysis   and   discission  of   tit 
evidence  wore  necessary  for  a  decision  of   this  case. 

For  the  re*  one   indicated  herein   the  flUjptsrl  of  the 
Municipal   court  le  affirmed. 

jsVflHk 

tiridley  and   ooanlan,   JJ. ,    concur. 
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MH*   a*Batt»S»l  JUSTICii      ULLIVAB  l&LIVKRBE  TIB  OPMIOI  0?  THB   COUri. 

This  appeal   seeks  the  reversal  of  a  Judgment   entered 
la  the  Municipal  court  against  plaint if fa. 

Plain  tiff  a*    otateaent  of  claim  alleged   that     pril  24, 
1»39,  they  ware  employed  by  Hassel^  Hungarian  Restaurant  ft  food 
;hop,   Inc.,   (hereinafter  referred  to  as  the  corporation)  to 
adjust  a  fire  lose  sustained  by  it  in  its  ureal  sea  at  12     oat 
Sim  street*     pril  Mo  1929|  that  the  corporation  agreed  by  and 
through  John  Has a el,  its  president,  to  pay  plaintiffs  fire  per 
cent   (5:0  of  the  total  amount  of  the  ruijuatec   claim|   that  la 
accordance  with  s:  id  agreement  they  negotiated  with  all  of  the 
insurance  companies  which  had   issued  policies  on  s-ld  premises 
and  adjusted   said   claim  with  the  companies  for   the  aaount  of 
#10,480|  that  defendant  herein  is  an  attorney  at  law  who 
represented  the   insured  and    that   *fter  said   adjustment  was  made 
with  the  insurance  companies  plaintiffs  informed  defendant 
herein  that   th*   settlement  had  been  made,  but   that  before  the 
drafts  In  payment  of  the  loss  wore   issued  by  the   companies, 
plaintiffs  would  require   the   said  Has  el,  or  the  corporation, 
to  direct  that  the  draft  covering  the   settlement   Include  the 
names  of  plaintiffs  as  payees  in  order  that  they  might  bo 
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protected  on  tholr   comtbisslon  for  services!   that  defendant   there- 
after Informed  plaintiffs  that  the   a- id   corporation  and   John  Hassel 
refuted   to  giro  the   ineuranee   companies  an  order  authorising   them 
to  Insert  the  names  of  plaintiffs  as  co-payees   in  the  or  ifts|   that 
thereupon  plaintiffs  informed   said  defendant  that   they  would   immedi- 
ately proceed   to  protect  themselves  on  their   eom*atsolon»  either  by 
way  of  filing  an  attachment     nd  garnishment   salt  against  the   Insur- 
ance companies ,  or  by  advising  all  of  the  said  companies  to  hold  up 
payment  of  the  loss  to  the   said  corporation  or  John  Based  |  that  la 
consideration  of  plaintiffs  withholding  any  action  In   the  matter, 
defendant  agreed   ih  t  If  the  ineuranoe  companies  «ould   Include 
defendant's  name  as  one  of  the  payees  In  the  drafts,  that  he, 
defendant,  would  aft  the  time  said  drafts  were  Issued  either  eash 
said  draft*  and  pay  plaintiffs  their   commission,  or  that  he  would 
not   indorse  said  drafts  until  the  commission  of  plaintiffs  *as  paidf 
and   that  contrary  to  the  terms  of  said   > greement  defendant  had  Indorsed 
said  drafts  issued  by  the  insurance  companies  and  delirerec    all  the 
prooeeds  thereof  to  John  Huh.  el  or  said  corporation,  and   that  said  cor- 
poration and  John  Hasnel  hare  failed  and   refused  to  pay  said  $524  duo 
plaintiffs  as  commission  for  services,  and  that  the  sale  corporation 
Is  out  of  business  sad  has  no  assets  with  which  to  satisfy  a  Judgment, 
sad   that  by  reason  of  the  failure  of  defendant  to  carry  out   the  terms 
ana    conditions  of  his  agreement  with  plaintiffs,    they  were  damaged    to 
the  extent  of  ta£4»  aac   defend  eat  become  and   Is   Indebted   to  then  la 
the  sua  of  $124 • 

xhe  material  allegations  of  the  affidavit  of  merits  filed 
by  defendant  In  defense  of  this  olala  are  ;.,s  follows i 

"defendant     omit  a  that  plaintiffs  adjusted   the  losses 
of  the  Hassel' s  Hungarian  Hestaurnnt  &  Food    /hop,   Inc.,  vitti  the 
Various  Insurance  companies  for   the  sum  of    . lu,4ao,  buu  denies 
that  he  ewer  -■^prae*'    to  protect  the  plaintiffs  herein  on  their 
commission  as  set  forth  In  said   statement  of  claim* 

"Affiant  states  that  plaintiffs  at  no  tine  informed 
him  th  t  they,  the  plaintiffs,  would  file  say  attachment  or 
garnishment  suit  against  the  Insurance  companies  or  advise  all 
of  said  Insurance  companies  to  hold  up  payment  of  said  lose  to 
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•aid  Haa  el**  Hungarian  restaurant  k  Food     hop*    Inc.,  or  to  John 
Hansel*  at  set   forth  In  statement  of   claim* 

I xiant  further   states  that  the    Insurance  policies  had 
named   aa  payees   Wherein*  Jao*  Lederer*   Ine«*  Has.  el* a  Hungarian 
Reetuurant  a  Food     hop*   inc.  and     lbert  ^iuk  &     onpnny*  with  the 
exception  of  one  polleyi   that  plaintiffs  knee  that  Lederer  and 
*lck  had   chattel  mortgagee  on  the   equipment   covered  by  •  td    in- 
suranooi  that  plaintiffs  kneir  that  the   settlement   could  not  ho 
oonsu.n  at ed  with  said   Insuranoe   companies  until  Lf  derer  and  vick 
h<  d  recelTed  the  money  due  them  under  the  mortgage  olause  contained 
In  said  policies!  thai   '.here  were  g.rninbment   suits  filed  or  shout 
to  he  filed  against  said   insurance  companies  tying  up  the  payment 
of  said  insuranoe  funds |  th*t  at  no  tine  had  there  ever  heen  any 
accounts  stated  between  the  Insuranoe  companies  and   the  Hostel's 
Hungarian  restaurant  *   Food     hop*   Inc.*   shoving  when  the  funds  would 
ho  paid  or  whether  or  not  the  funds  were  tfe  frost  attachment  or 
garnlshmsnt* 

"Affiant  further  statss  that  ho  filed  a  salt  against  the 
various  Insuranoe  companies  for  Hast- el   *  s  Hungarian  restaurant  & 
Food     hop*   Inc.,  at  Kankakee*   Illinois*  that  h*  vent  to  considerable 
expense   In   s< curing  photostatic  copies*  and   In  payment  of  court  coats 
and  fees  due  the  attorney  In  Meat  city   to  prot acute  the  suits*   ■  fflant 
states  that  he  Insisted  upon  the  check  of  the  Milwaukee  ueohanlos 
Insuranoe  company  being  awwie  out   In  his  name  so  as  to  protect  himself 
for  the  moneys  advanced  hy  htm  in  behalf  of  the  Haa«el*s  Hungarian 
Restaurant  *  Pood  chop*   inc.*  and  mot  at;  set  forth  in  plaintiffs' 
said  statement  of  claim* 

•Affiant  further  states  th-t  he  at  no  time  received   -my 
money  from  esld  Ha  a:,  el's  Hungarian  Restaurant  *  Food  Shop  on  account 
of  any  Insuranoe  loss  arising  out  of  the  proceeds  of  said  Insurance 
polleies* 

"Affiant  further  states  that  the  chocks  lo  ued  by  the 
Insuranoe  companies  wore  delivered  to  the  payees  therein*  Jac* 
Lederer  and   the  Hassel' s  Hungarian  EostauraBt  A  Food    .hop*    Ine* 
and  were  used*  so  this  affiant   Is  Informed  and  believes*  to  pay  the 
chattel  mortgage   indebtedness  of  said  Has  el* a  Hungarian     eatauraat 
•  Food     hop*  Ine*|  that  no  funds  were  paid  by  the  said  Hassel *s 
Hungarian  restaurant  &  Pood     hop*    inc«»  to  this  affiant  as  a  result 
of  said  adjustment f  th-t  there  is  nothing  due  plaintiffs  from 
this  defendant •" 

tfg  question  of  law  Is  presented  by  this  appeal*  the 
plaintiffs*    solo  contention  being  that  the  trial  court  or  ed  in 
finding  the  issues  against  the  plaintiffs* 

The  allegations  of  the  statenent  of  claim  apparently 

rolled  upon  by  the  plaintiffs  as  constituting  a  legally  binding 

contract  between  defendant  and  plaintiffs*  and  which  the 

plaintiffs  Insist  I  fend  ant  brer  chad*  are  as  follows  i 

Thereupon*   the  plaint  Iff  n  informed   the  said  defendant 
that  they  would  Immediately  proceed  to  protest  themselves  on 
their  commission*  either  by  filing  an  attachment  and  garnishment 
suit  against  the   Insuranoe  Company*  or  by  advising  all  of  the 
companies  to  hold  up  payment  of  the  loss  to  said  corporation  or 
John  Hasssil     plaintiffs  further  allege  that  in  consideration  of 
the  plaintiffs  withholding  any  action  In  the  matter*  the  defendant 
agreed  thnt  if  the  Insuranoe  Company  would   include  the  d  fondant's 
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as  one  of  the  payees  la  the  draft,  that  he,  the  defendant , 
would  at  the  tine  said  4 rafts  were  Indued,  either  cash  sale  crafts 
and  pay  to  the  plaintiffs  their  com:  i so ion,  or  that  he  would  not 
endorse  said  drafts  until  the  osnmissiou  of  the  plaintiff e  was 
paid.- 

lbs  evidence  d inclosed  that  there  had  seen  a  firs  la  the 

restaurant  conducted  by  the  oorpor- tlon  which  resulted  la  practically 

a  total  lose  of  its  fixtures  sad  contents  and  that  the  eorporatioa 

engaged  the  servlse  of  plaintiffs  to  adjust  the  loss  occasloaed  by 

the  fire  with  the  several  insurance  companies  th*t  had  issued 

policies  covering  sans,  under  the  following  contract! 

"aorxoti  off  loss  akp  sowtract, 

*To  the  las.  Co*  and  other  insurers. 

finely  take  notice   th/.t  on  the  .'..4  th  of     prll,  1929,  we  suffered 
loss  by  fire  at  #©•  12  f«  Kim     treet  and  hare  employed  Bueneaaaa 
I  Xhapp  to  assist  in  the  adjustment  of  our  clain  and  for   services 
rendered  wo  hereby  assign  and   net  over  unto  then  the  sun  of  5£  of 
total  amount  adjusted    claim* 

"(Signed)   lias  el's  Hung.  Rest*  A  flood     hop 
*By  John  Has  el,  Pres*" 

Ths  undisputed  evidence  further  disclosed  that  in  accord - 

anee  with  the  terms  of  this  contract  plaint iff s  negotiated  a 

compromise  settlement  v?ith  the   several  insurance  companies   involved! 

that  by  reason  of  the   fact   that  all  of   the  policies  except  one 

container    chattel  mortgage  clause c  the   fire   insurance   osnpanlss 

ware  obliged  to  make  the  settlement  drafts  payable   to  the  mortgagees 

as  well  as  to  the  Insured*  except   la  the  one  instance  referrsc   tof 

that  the  oas  policy  that  did  not  contain  a  mortgage   clause  was  that 

issued  by  the  Milwaukee  Mechanics   insurance  i*onpaay|  that  after 

plaintiffs  had  ne^otiatea  the  compromise  adjustment  of  the  fire 

loss  with  all  of  the   insurance  companies   involved  they  submitted  to 

John  Has  3*1,  the  president  of   the  restaurant  eorporatioa,   ths 

vrlttea  compromise  agretmentsof  the  various   insurance   companies* 

as  well  as  a  form  of  assignment   to  plaint  iff  r  of   the   interest  of 

the  corporation   la  the  Milwaukee  Mechanic*   Insurance  Company  policy; 

that  fesssl  signed   the   several  compromise  Agreements  which  provided 
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for  a  total  payment  ef  1 10,460  te  oarer  thi    fire  loots*  but  ha 
refused   to  execute  the  assignment  te  plaintiffs  of  the  corporation's 
Interest   la  the     11  aukee  Mechanics   Insurance  policy  una  r  which 
$1197*17  was  payable  an  that   conpnny'  3  ahr>re  of  the  fire  loea} 
and  that  defendant  represented   the   Insured   oorporatlon  la  its 
dealings  with  plaintiffs  after  the/  had  been  retained  to  adjust 
the  fire  loss* 

Plaintiffs'   tettiaeny  Indicated  that  prior  and   subsequent 
to  Has.  el's  refusal  on  behalf  of  the  corporation   (,0  execute  the 
as».i£naent  to  than  of  the  insured  corpora  ion's  Interest  la  the 
Milwaukee  3fech,%ales  Insurance  Company  policy  they  were  suspicious 
that  Hasselt  as  president  of  the  corporation*  did  act  Intend  to  pay 
thou  for  the   0  err  iocs  which  were  rendered  by  then  and    that   they 
iapirted  their  suspicions  to  defendant* 

The  plaintiff  Bueneaann  testified  that  after  tiasael's 
refusal  to  execute  the  assignment  on  behalf  of  the  cerpor  t ion, 
he  Informed  defendant  that  he  cent cmplated  gamifchaeat  ox  attachment 
proceedings  against  the  insurance  companies  for  the  funds  la  their 
posses  ion  belonging  to  the  corporation  as  a  result  of  the  compromise 
settlement*  and  that   the  defendant  agreed   that   if  plaintiffs  desisted 
froa  their  contemplated  legal  proceedings  aad  arranged  with  the 
11  aulcee  Xeehanloe   Insurance  Cempany  that  4  feadaat  be  noosed  a 
co-payee  In  th»   craft  Issued  by  that   coapiiny  for    L&f  share  ef   the 
fire  lose*  defendant     ould  sec  that  plaintiffs  were  paid  for  their 
serrloes  la  adjuctlng  the  loaa  or  In  any  event  thut  defeadaat  would 
refuse  to  indorse   the  dr  ft  unless  plaintiffs  were  paiuf   that 
defendant  Informed  hi*  th*.t  he  was  entitled  te  an  attorney's  lien 
against  the  proceeds  of  this  policy  for  court  costs  and  other 
expenses  which  defendant  had     dvanceC  la  connection  «lth  certain 
suits  instituted  against  the  Insurance  companies  on  behalf  of  the 
insured  to  ooapel  the  payment  of   the  elatm  for  this  fire  loae,  and 
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that  defendant  was  named  as  (M  of  the  payees  in  the  iillwaukve 
keeaanles   Insurance  Company  draft  and   subsequently  indorsed  came 
without   aeslng  to  it  thai  plaintiffs  vert  paid  for  their  services 
oat  of  the  proceeds  of  the  draft* 

It  appeared  that,  although  there  «*•  no  mortgage  claaoo 
la  this  particular  policy •  the  principal  r,ortgngee#  Jue«  Lederer* 
who  Held  a  chattel  Mortgage  on  the  restaurant  fixtures  for 
approximately  £8000 ,  was  also  named  n*  one  of  the  payees  la  the 
draft  Issued  hy  this  company  boaauae  of  an  error  In  the  Issuance 
of  ltis  draft  hy  one  of  the  other  insurance  companies?   that  defend* 
ant   Indorsed  the  draft   In  lederer's  office  and   that  he  received 
no  part  of  the  proceeds  of  this  cheek* 

Suenemann  in  the   Ml  ss  that  testified   :\*  to  the 

alleged  agreement  hy  defendant  "to  sec  to   it"  that  plaintiffs  were 
paid  for  their  pervieea  out  of  the  proceeds  of  this  particular  dr«ft. 

lefendijit  vigorously  denies  thit  he  ever  entered  into  any 
such  agreement  or  that  he  at  any  tint  intimated  or   suggested   that 
plaintiff r  refrain  from  instituting  legal  proceedings  against  the 
In  mired  corporation  cr  the  insurance  companies  or  taking  any  other 
steps  which  they  deemed  neeeeenry  or  expedient  to  protest  their 
claim*  and   insists  th*t  he  never  promised  them  thnt  he  would   secure 
the  amount  of  their  claim  out  of  the  proceeds  of  the  draft  or  that 
ho  would  refuse  to  Indorse  came  in  consideration  ©*  their  ferhearanae 
In  not   instituting  legal  proceedings  to  enforce  their  claim. 

Defendant  testified  that  plaint  iff  a.  no  I  Tiithstandtmg  their 
contract  provided  for  a  fee  of  W?  for  the  mount  of  the  adjueted 
claim,   Insisted  on  a  fse  of  8?C  aftsr  the  matter  had  keen  adjusted 
and  that  that  was  the  real  reason  shy  the  corporstlen  M fused  te 
make  the  requested  alignment  or  to  pay  th*>  claim. 

The  contract  entered  into  hetween  plaintiffs  and  the 
corporation  contained  an  assignment  tf  1%  of  ths  amount  of  tna 
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adjusted   claim  and  plaint  if  fe   could  hare  amply  protected   theinselveo 
as  to  that  amount    if  they  hue   been  fit   to  do  so.     They  admit   that 
they  euro  not   satisfied   with  the  5%  oemr lesion  and  endeavored   to  got 
90*  from  the  oorpor  ;tlon  for   their  services.     It   is  apparent  thai 
their  5jJ  assignment  would  not  avail  to  get  the  &?-  and  hence  their 
effort   to  hare  the  corporation  assign  its  Interest  in  the  I  ll^ukee 
Jkchanice  Inuuronoo  Oonpnay  policy  to  them*     They  were  ohooting  for 
larger  jam*   and   in  the  hunt  lo  >t   out   on  *hnt  was   immediately  at 
hand* 

The  obligation   to  pay  for  the   services  rendersd  by  plaintiffs 
was  priiaarily   that  of   the   insured   corporation  and  the  claim  a  .vaneed 
In  this  cause  that  defendant  obligated  himself   to  pay  hlo  clients' 
indebtedness  is  to  cay  the  least  unusual  and  extraordinary.     There 
was  a  sharp  conflict   in  the   evioenoe  and  the  trial  court   had   the 
advantage  of  hearing  and  observing  the  witnesses* 

The  only  question  presented  by  this  record   is  one  of  fact 
and  a  careful  analysis  of  ail  the   evidence  fails  to   convince   us  that 
the   finding  of   the   court   was  against   the  Manifest  weight   of  the 
evidence* 

i'or  the  reasons  st&teo   herein  the  judgment  of   the  municipal 
court   is  affirmed* 

AfVXttJh      . 

Gridley  and  Scan Ian,  JJ.,  concur* 
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01  APPSAL  Of  WILLIAM  C« 
C,  0LIU3, 

Appellant * 


ASJTUJL  FROM  CIRCUIT  COUTT, 
COGK  COUHTY. 

271  I.A.  5991 


MR*   mtlBM   JUSTICa   aULLIVAlf  MUVUI  THE  OPINIO*  OF  THK  COURT. 

This  appeal   so  ka  the  reyeranl  of  an  order  of  the 
Circuit   court  of  Cook  county  denying   the  petition  of  the 
defendant  Y.illian  C   Croliua  to  vacate  the  ceoree  entered 
in  thla  cause  February  36 »  1931* 

September  6*  1937 t   appellee   Trod  H.   Henke*  au  trustee # 
and  the  Bremen  State  Bank*  a  corporation*    (hereinafter  referred 
to  aa  plaintiff a)   filed  their  bill  to  forecloae  a  trust  deed 
given  to  secure  a  note  for  $3»50v»  v:hioh  by  ita  terma  was  then 
past  due*       The  bill  alleged   that  the  property  waa  owned  by 
> 1111am  C*  Crolius.  although  the   title  of  record  waa  in  hia 
eon*  John  ft*  Croliua*         The  bill  waa  taken  aa  confessed  against 
the  defendant  Creery  and  hia  wifet  ond  the  answer  of  the  defendants 

illiam  C*  Croliua*  Margaret  M*  Croliua,  his  wife*  and  John  R* 
Orollus*  did  net  deny  any  of  the  allegations  of  the  bill  except 
the  one  alleging  default   in  payment* 

There  was  a  reference  to  a  master   in  ch/  noery  and  ho 
found  that  John  R.  Croliua  held   title  in  truet  for     illlam  C. 
Croliua)   found  the  amount  due  plaintiffs  and  recommended   the  entry 
of  the  usual  deo  ee  of  aale.     The  defendant  William  c,  Croliua 
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filed  object  Ions  to  the  report  and  whoa  they  were  presented  to 

the  court  with  the  report  of  the  Mooter  he  informed  the  court 

thnt  he  hod  procured  another  loon  to  pay  off  thlo  indebtedness, 

hut  that  plaintiff o  had  prevented  him  from  getting  thlo  loan  by 

stating  that  they  were  going  to  renew  the  existing  mortgage* 

Ho  also  advised  the  court  th  t  ho  offerees  proof  of  this  before 

the  master  which  the  master  refused  to  hoar*   June  27,  1928, 

the  court  sustained  the  objections  to  the  report  and  reref erred 

the  caoo  to  the  waster  for  further  hearing.   hen  the  case  was 

finally  called  before  the  master  ngust  16,  1928,  Crollus  offered 

no  evidence  but  entered  into  the  following  stipul  .tion  with 

plaintiffs  and  the  owner  of  the  second  mortgage! 

M  ngust  15,  1928. 

CIKGVIT   COO)  r   OP   COOK  COUHTY. 

trod  K*  Henke,  as  Trust eo     ) 

fo  )      No.  S-151283 

Kdward  Croevy  et  al.  )     STIPUXaTIOM 

It  is  hereby  stipulated  and  agreed  by  and  between 
111  Iron  C.  Crollus,   one  of  the  defendants  to  the  above 
entitled   oauso,  and  the  complainants  by  Francis  a.  Harper, 
their  solicitor  of  r  cord    that  the  Jester  in  Chancery 
■  •     rch     illiaaa,  shall  make  up  hi*>  supplemental  report  in 
above  c  use  on  the  testimony  heretofore  heard  and   that 
complainants  will  not  present  i,   It  report  to  the  court  nor 
ash  for  a  degree  thereon  until  November  15,  1928 ,  and  that 
no  obj.ctions  shall  be  filed  to   b  i     report,  and  no  notloo 
required  when  presented*     Ho  additional  costs  to  be  incurred 
after  faster  in  Chancery's  supplemental  report*     :«ted 
uguot  15,   1928* 

Vllliam  C.  Crollus, 
Francis  As  Ha r per, 
Filed  olr   for   Complainants 

C*  Aroh     ill  isms  Hans  Vick 

Master  Jy  Roy  s,  olin,  his     olr." 

It  appeared  that  November  15,  1928,  dofond<oit     1111am  C. 
Crollus  advised  plaintiffs  that  he  needed  more  time  to  pay  the  mort- 
gage than  the  ninety  days  granted  him  under  the  stipula  lonj  that  a 
speeial  meeting  of  the  directors  of  the  Bremen     tate  Bank,    -hich  owned 
the  first  mortgage  note  involved  in  this  proceeding,  was  sailed  for 
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that  evening  and   Crolius  appeared  before   the  bank  directors  and 
stated   tbat  he  would   hare  sufficient    income  from  the  business  of 
his  f  .ictory,  which  was  located  on  the  property  oovorcd  by  the 
trust  deed*  to  pay  both  the  first  and  second  mortgages  before   (ho 
end  of  the  year  1928 1  tfc.it    toting  on  this  assurance  the  directors 
agreed  that  no  decree     ould  be  eater  d  prior  to   the  first  of  the 
year  1929 \  that  the  defendant  paid  9907*16  on  the  first  mortgags 
note  the  next  day*  November  14,  1928*  as  well  as  other  suns  to 
apply  on  master's  foes  and   interest  and  attorney* s  foes  to  the 
owner  of  the  second  Mortgage  note*,   that  defendant  Made  no  further 
payments  that  year  aad  early  in  the  year  1929  sskec   far  additional 
tine |  that  defendant  paid  other  amounts  on  plaintiffs*  mortgage 
so  that  it  hr»d  been  reduced  to  $1764*38,  November  17,  1930,  and 
that  no  payments  wore  made  after  th.t  dntef  aad   that  February  28, 
1931*  plaintiffs  caused  a  decree  of  sale  to  be  entered  for  the 
balance  unpaid   on  the  mortgage  in  the  amount  of  41718*30* 

Within  the  term  William  §«  Crolius  filed  a  petition  to 
▼acate  this  decree  and   subsequently  filed  an  amended   petition, 
the  material  allegations  of  which  are  that  the  decree  was  secured 
without  notice   to  the  defendants  and  th  t  same  was  secured  through 
fraud  and  deceit f  that  a  stipulation  wtts  entered  Into  August  15, 
1928,  that  no  report  would  be  filed  by  the  master  and  no  decree 
entered  until     ovember  IS,  1928,  pending  am  adjustment  of  the 
mortgage |  that  November  14,  1928,  defendants  entered  Into  an 
agreement  with  the  Bremen  state  Bank,  the  owner  of  the  firot 
mortgage  and  Haas  Viek,  the  owner  of  the  second  mortgage,  where la 
aad  whereby  defeadamt  I '111 lam     .  croltus  paid  the  bank  the  sum  of 
$687*16  and  agreed  to  pay  the  balance  due  by  assigning  the  Invoices 
of  the  William  C  Crolius  Co.  to  the  bank  from  time  to  time|   that 
the  petitioner  assigned  invoices  approximating  U»200  and  there  had 
been  paid  to  the  bank  the  sum  of  83,282,   including  payment  of 
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$411*09  fey      #  !•  Crane     «..   an.  5  by  John  Brennan  A  Co*   sine* 

the  entry  of  the   Jeereej   that   the  decree  was  entered    *ft*r  ewe 
Francis  a*  Harper  appeared  bc/orc   the  Hon*  Philip  At   . ulllvan  and 
represented  falsely  and  fraudulently  that  the  business  ef  the 
petitioner  who  no  longer  conducted  unc   the  plant   closed j   that  the 
petitioner  had  no  knowledge  ef  the  ^utry  or  hssl  decree  until  Uaroh 
8,  1931,  when  (Jeorgi*  J*  Mas&ey,   thu  orijjin.il  solicitor  of  record   for 
defendants*   received  a  net  lee  of   the   eule   from  Master     elch,  and   that 
the  stipulation  was  binding  only  on  the  petitioner  and  wot  on  liargaret 
M*  Orollus  or  John  K*  Crolius,   the  ether  defeiarft-nta* 

Plaintiffs  filed  an  answer  denying   ill  of  the  mat   rial 
allegations  of  the   amended  petition  and   charged   th»t     rolius  had 
attempted  by  untruths*  deceit  and  deliberate  misstatements  to  d-?lay 
the  efforto  of  plaintiffs  to   collect   this  indebtedness  ulnce  the 
inception  of  the  litigation*  :>iptc»ber  «*>•  1927* 

fhe  eemse  una  refer*  er    |f  a  master   In  chancery  for  a 
hearing  on  the  amended  petition  to  vacate   the  decree  and  the 
answer   thereto  and  the  tauter   Ruumittcc   hie  report   to  the  court 
finding  that  eefondaat  William  c*   Crolius  WM  not  not  if ice  ef 
the  entry  of   the  decree  ef  i'oreclosure  and   sale,  but   that  he 
was  net  entitled  to  sueh  notice  because  he  was  bound  by  the 
stipulation  of     ugust  13,  1923*  ^upr,-.  in  and  by  which  he 
specifically  waived  notice,   end   thit   inemuch  as  Margaret  *♦ 
Crollus  and  John  E.  Crollus,  the  other  defendants*  did  not  join 
in  the  petition   It  vacate  the  docree,  any  inter eet  that  they  might 
have  had  in  the   uubject  suittcr  of  the  litigation  was  net  presented 
for  the  determination  of  the  court*     July  d,  19.V  *  the  trial 
court,  after  a  hearinf  on  the  amended  petition  to  vacate,   the  answer 
of  the  plaintiffs   (respondents)  and   the  report  of  the  master,  dis» 
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missed  the  petition  to  vacate  Ike  decree  and  ordered  the  master  le 

proa****  with  the  sale  under  the  deeree* 

I»ef  end -,nt  viuUtt  C»  Croliue  in  his  petition  to  vacate 
the  iieoree  alleged  that  Hov ember  14 g  19*  •,  he  and  the  ewmere  of 
the  first  and  second  mortgages  entered  Into  an  agreement  extending 
the  Maturity  ef  the  mortgage  for  an   indef init     period |   that  he  had 
said  the  hank  £3213  to  apply  on  the  Mortgages  and  that  $843*74  had 
been  paid  ainoe  the  entry  of  the  dteree*     Wo  twit  he  tending  the  faet 
that  these  allegatlene  and  others  ef  similar  import  were  speoif  1  cully 
denied  by  the  answer  ef  plaintiff  e*  the  defendant     HI  Ian  C*  Croliue 
aade  ne  attempt  to  offer  any  evidence  on  the  he  rim:  berere  the 
eaaster  to  substantiate  them*       The  sworn  answer  ef  the  plaint  iff* 
averred  that     ill i as  C*  Croliue   In  February.  1931*  requested  ef 
the  Bremen     tats  Sank  tad  received  a  statement  eheving  hie  payninto 
and  the  balanee  due  en  the  f  iret  mortgage  and  that  Croliue  never 
dioputew  thtu  statenent  ef  the  bank  iinowlng  a  balanee  still  cue  on 
the  firet  mortgage  note  in  the  sum  of  £17*4*38,  the  amount  found 
to  be  due  by  the  terms  of  the  decree.     In  epite  of  the  faet  that 
there  le  net  a  scintilla  of  evidence  In  the  record  ef  amy  payments 
after  the  decree,  Croliue  contends  that  the  solicitor  far  plain* 
tiffs  made  an  admission  before  the  muster  that  ItOO  had  been  paid 
eiace  the  entry  of  the  decree* 

Ye  find  no  support  for  thle  contention  except  the  specloue 
argument  of  couneel*     This  argument  is  refuted  by  defendant* e  claim 
that  the  amount  he  did  pay  *&«  conoid* rably  Iss*  thrjt  $700*  Vs  fine! 
Croliue  strenuously  contend  la*  ami  delaying  the  entry  of  this  decree 
for  nearly  four  years*  but   «hen  the  opportunity  ii  presented  for 
sworn  testimony  showing  payment  after  decree     r  payments  before  the 
date  of  the  decree*  that  he  has  not  been  credited  with,  we  find 
him  silent*     An  examination  of  the  record  discloses  no  intention 
on  the  part  of  the  solicitor  for  plaintiffs  to  make  any  admission  of 
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payments  after  decree  and  la  our  opinion  the  master  properly  found 
that  no  payments  wore  made  before  or  aft or  the  decree  that  had  not 
boon  honestly  credited  to  Crolius* 

The  defendant   111  Ian  C.  Crolluo  contends  thit  a  fraud 
was  perpetrated  upon  the  court  and  upon  aim  and  the  other  defendants 
when  the  decree  vac  entered  without  giving  then  notice* 

It  appears  that  illian  C.  Crollus  wan  not  only  the  real 
party  in  Interest  but  the  active  defendant  in  this  proceeding!  that 
he  originally  secured  the  mortgags  and  carried  on  all  negotiations 
respecting  its  payment  since  the  bill  was  filed  la  this  case  and 
that  he,  and  he  only*  mace  whatever  payments  were  made  on  the 
nortgage*   It  was  ho  who  entered  into  the  stipulation  of  August 
15 »  1928 »  waiving  not  lee  and  other  rights  in  consideration  of  an 
extension  of  tine  for  the  payment  of  the  mortgage  note  and  we  arc 
of  the  opinion  tn»t  the  entry  of  the  decree  without  notice  to  him 
was  entirely  proper  in  view  of  his  stipulation* 

Whether  or  not  it  was  intended  by  the  parties  that  his 
stipulation  should  also  bind  the  other  defendants  is  immaterial  in 
the  present  state  sf  the  record*   They  did  not  Join  in  the  petition 
to  vacate  the  decree  and  they  arc*  therefore*  bound  by  its  terms* 

It  is  also  contended  that  the  decree  Is  against  the 
weight  of  the  evidence •  but  a  careful  examination  of  the  record 
convinces  us  that  the  decree  was  In  accord  with  the  manifest  weight 
of  the  evidence*   ■  e  find  no  basis  in  the  record  for  the  charges 
of  fraud  which  have  bsen  so  freely  advanced  against  the  solicitor 
far  the  plaintiffs  but*  on  the  contrary,  it  is  our  opinion  that 
defendant  was  not  only  treated  cenelcerately  but  th. t  he  was  even 
indulged  by  plaintiffs*  who*  although  there  never  was  a  meritorious 
defense  to  this  action  and  none  is  urn*  elained,  psmitted  the  defend- 
ant to  delay  the  entry  cf  the  decree  in  this  oause  for  almost  four 
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yerjrs  on  his  repeated  procieea  to  pay  the  amount  of   the  indebted- 
ness* 

"^t.har   contentions  ftuvs  been  urged,  but   lnuanucu  aa  they 
de  net   effect   the  equlti««  or  bbn  parties  to  this  proceeding)  we 
deen   It  WsbtfMN  v    It  fiijou.vs  them* 

For  the  rontons  ntat^d   her- in  we  rjre  of  the  opinion   that 
the  Circuit   court  ^.id  not   err  in  entering  th^  orOer   to  aicxaiaa  the 
p^ti'iion  to  ▼..eat?  the  dopea   for  w«xrt  of  equity  ml   the  order  is 
therefor  fcf firmed. 

...     « 

Arid ley  fnd   :>cnnian,   JJ«,   concur* 
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On   Appeal   of  VARSHAWSKY  A 
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AR.   MU5SIDIBG   RUSTICS   SULLIVAK  3tX.ZV*RK]>  THR  OPIMOA  Oir   THR   COURT. 

This  appeal   aaake  to   reverse  on  or-lar   of  the   superior  court 
finding  rrti  on  lent  *ershawsky  A  Warahawsky »   Inc.,   guilty  of  oontonpt 
by  roaoon  of  Its  violation  of  injunetional  deoreee  theretofore  an* 
t«r«<l  by  tht   court   and  imposing  a  fino  of  $500. 

The  facts  in  this   case   are   ldentioal  with  the  facte   in 
Sarahawsky  A  Co.,   a  Corporation,   vs.   A.   Warahawaky  &  Coaipauy,   Inc., 
a  Corporation,   «t   si.,   on  appoal  of  Arthur  Warahawaky,   oeneral  «o. 
36437,   (opinion  filed  by   Oeooni   division  of   tola  court   oonourrontly 
with  this  opinion,   Juno  30,  1933.) 

Tho  ordor  entered  below  in   MRU   ease  was   tho  sumo  aa  in   this 
except  aa   to   tha  punishment,    and   tho   acme  queationa  wars   there  pre- 
eanted  for   review.     The   reasons  aat  forth  in   that  opinion  and  tha 
eonclualona  retched   are   equally   applicable   to    this   appeal,    and  in 
oar  opinion   the  Superior  court  did  net  err  in  entering  the  order 
finding  the  respondent  guilty  of   contempt   for  violation  of   tha   tn- 

junctlonal  decrees  of   the   oourt  and  imposing  a  fine  of   £500,    and  tha 

order  is   therefore  affirmed. 

AFJXRMaD. 


Uridley   and   Joanlan,    JJ» ,    concur. 
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Defendants. 


On  Appeal   of  CHAMJM  WAIUftAVUfl , 

Aopellarit. 


AL  FR01T  Si  r      -or 
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hr,  9ft*siDX*c  jrajiixcisi  suilxvak  dklivsrsd  mt  opiuxg*  0/  thjs  court. 

This  appeal   ••ti.a   to  revers*   an  or  dor  of  tho  Superior   ecu* 
finding  respondent  Charles  Warshawtky  guilty  of  eon  tempt  "by  reason 
of  hi*  willful  violation  of  injunctions^,  deoreee   theretofore  en- 
tered by   the   court   and   ooaauiltin^  fcftsl   to   tho   common   jell   of  Cook 
oounty  for  a  period  of  four  month*. 

The  f*eta  in  this  case  are  identical  with  the  facte  in 
Warehawsky  A  Co.,   a  Cor  oration,   re.    A.   warshawsky  A  Company,    Inc., 
a  Corporation,   et   al.,   on   aopeal  of  Arthur  Varahawsky,  General  Ho. 
S643T,   (opinion  filed  by  Second   division  fef   this  eourt   concurrently 
with  thie  opinion,   June   30,  1933.) 

The  order  entered  below  in  that  ease  was   the   ease  as  in  this 
and  tho  sane  questions  were  there  presented  for   review.      Tho  reasons 
est  forth  in   that  opinion  and  the  conclusions  readied  are  equally 
applicable  to  this  opinion;   therefore  the  order  of  tho  Superior  eourt 
Is  affined  as  to   that  part  of  the  order  finding  tho  respondent  guilt) 
of  contempt    for  wilful     violation  of  tho  lnjunctional   decrees  of  tho 
court,   and   revereed  as   to   that  part  of  t  «  order  fixing  the   respond- 
ent's punishment,    end   remanded  with  directions   to   the  Superior  court 

to   fix  hie  puniaj&erit    at   imprisonment   in    tne   contain   jail   of   Cook 
county  for  a  period  of  fifty  days, 

AJWXBfcED   Ii.   PART,    K&VKR8XD  Ik'  PART 
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WJOtSHAWSJOr  •  CO.,   a  oorpor;  tlon, 


▼• 


A*  WABSHAWSIT  4  COUP 
corporation*   tt   al«, 


CwKP/tffY,   Inc.,  a 
Defend  fiats 


aj>?baL  Ml  *»p  >  ioh 

UOUET,   COOK  COUHTY. 
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AJPPKAL  07  A,  i'Hffli   WARSlAffSKT, 

Appellant. 


Mh«  p. ,;  -.i^ibcj  ju ..no ■•:    ullivah  k-.liv  kkh  the  opstiov  op  tms 

This  appeal  seeks  to  reverse  an  order  of  the  -uperior 
court  finding  respondent  Arthur  Warshawsky  guilty  of  contempt  of 
court  by  reason  of  his  wilful  violation  of  Injunctional  decrees 
theretofore  entered  by  the  court  and   coss&lttln&  hla\  to   the  common 
jail  of  Cook  county  for  a  period  of  four  months. 

In  the  ease  of     arahaweky  &  Co.,  a  corporation,  r. 
A.     arshawsky  A  Company,   Inc.,  a  corpor  tlon,   Charles    'arshaweky, 
Arthur  "arshaweky  and  Sarah  '"arshawsky,  a  decree  was  entered  July 
6,  1929,   enjoining  defendants  from  using  the  name  "arshawsky*    in 
connection  with  their  business,  except  under  conditions  imposed 
by  the  decree. 

In  an  appeal  to  this  court  from  th>t  decree  we  held   in 
our  opinion  in     rrahawckr  A  Co.  v.     ♦     arBhawsky  ft  Company.  Inc.* 
257  111.     pp.  571,  that  thr   decree  cf  the  superior  court  be 
affirmed  in  part  and  moo  if led   in  certain  other  respects.     Pursuant 
to  the  mandate  of  this  court,  the     uperior  court  entered  a  mor  if  led 
in junctional  decree  June  30,  1930,   the  salient  portions  of     filch, 
and   the  portions  with  which  we  are  concerned   in  this  proce      in-, 
arc  as  fellows I 
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"from  using*   la  the  advertlsiag*,  dispoaltlon*  distribution 
or   axilc  of  new  and   Bceenchuad  au-omoaile  accessories*  replacement 
parte,   or    In  the    sale  and   purchase  of  secondhand     utonebilea  for 
wrecking  purposes*  or  upon  any  ietuurheada*   catalogues*  literature* 
eigne*  advertlalag  setter,   or  otherwise  or  verbally*  the  name  of 
defendant  uorpor   tion  *A«  Warahaweky  *  Company*   inc.*   ox  any   similar 
name   In  which  the  word    *ftarshawsky*    la  displayed*  unit  en  accompanied 
by   the  worda   'no-   uouieotsd   «uh  •<rtrshawsky  4t  6a«a   a  corporation*1 
•aid  words  to  ho  in  letter  a  of  the   seme  else*   type,    script   or  writing 
as  those  by    ihioh  jaid  name  or  names  are  displayed* 

"From  using*   in  connection  with  the  bu?lne*a  of  defendant 
corporation  as  now  carried  on*    in  advert i semen t a  or  on   signs* 
stationery*   etc.*    the  name  of  defendant  corporation   'A*  Wnrshawwky  ft 
Company*   Inc.*    or  uay  similar  name   in  which   'he   vera    * >  arshawsky< 
la  displayed*  unless  accompanied  by  the  worda  'not   connected  with 
Wajrehaweky  &  Ca*§  a  corpor    -ion*'    in  letter a  of  the  same   size*   type* 
script  or  writing  as  those  by  which  aald  name  or  names  are  displayed." 

November  7*  1930*   complainant    (hereinafter  referred   to 
as  petitioner)   filed  a  petition  charging   that  defendants   in  the 
original  and  mod  it led  decrees   (hereinafter  referred   to  as  respondents) 
wilfully*  deliberately  aao   continuously  violated  the  terms  of   the 
in Junctional  decree  originally  entered  by  the   Superior   o>nrt*  as 
well  as  the  modified  decree   entered   in  pursuance  of  the  mandate  of 
this  oourt*   in  that  they  failed   to  use  in  the  conduct  of   their 
business  the  distinguishing  legend  "Hot  Connected  with  warshawaky 
ft  Company*"  and   that  when  they  did  use   the  distinguishing  phrase 
on  their   signs*   sales  tickets*  letterheads  and  other   stationery 
and  advertising  matter   they  did  not   conform  to  the  terms  of   the 
deoree  which  provided  that  said  words  be  in  letters  of  the  same 
else*   type*   script  and  writing  as  those  by  which  »r id  name  or  names 
are  displayed!   and   prayed   that  a  rule  be  entered  upon  reapoadento  to 
show  cause  why  they  should  not  be  held   in  contempt* 

fhe  court   ordered  respondents  to  show  cause  and   this 
respondent   filed  an  answer  November  17*  1930*   denying  that  he 
and   the  other   respondents  had  wilfully  disregarded   and  violated 
the  deoree  and   averred   that  they  had  at  all  times  endeavored  to 
comply   substantially  with  the  terms  of  the  decrees*  but  admitted 
that   they  did  not   strictly  comply  with  same  and   that  the  die* 
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tingulahing  phrase  "Hot   Connected   with   •arahawsky  ft  Company*  as 
used  by  thorn  was  not   la  every  tartanee  of  letters  of  the  same  also, 
typo,   ooript  or  writing  as  the  name   "Wars/iawsky* • 

Whoa  this  cruse  c.-.me  oa  for  hearing     prll  16,  1931,   the 
solicitor  for   the  petitioner   advised    the  court   that  an  effort  woo 
being  Bade  to   Intimidate  petitioner  and   Its  solicitor,   so  that 
it  would  desist  from  this  prosecution,  and   that  oertain  affidaYlts 
had  been  prepared   and   turned  over   to  the  state* a  attorney  of   Cool: 
county  that  reflected  on  the   Integrity  of  the  trial  court,  asm 
charged  petitioner,   its  solicitor   and  witnesses     ith  unlawful  and 
dishonest  conduct   in   the   trial  of  the  original  proceeding  in  the 
uperior   court. 

The  chancellor  thereupon  directed  solicitor  for  petitioner 
to  prepare  and   file,  and  ho  did  file   as  directed,  a  petition  as  the 
basis  for  a  full  investigation  by  the  court,  which  petition  alleged 
that   since  the   filing  of  the  petition  of  November   7,  1930,   to  enforoo 
the  decre. s  of   the  superior  court,   certain  officers  of  petitioner 
have  been  threatened  with  violence,   and  persona  who  appeared  on 
behalf  of  petitioner  have  been  interviewed  to  change  their  testimony, 
and   that  an   Investigation  has  been   instituted   in  the  state's 
attorney's  office,  upon  ce.t   in  affidavitst   that  petitioner  and 
one  of   its  solicitors  have   caused  witnesses  to  be  bribed  at   the 
trial  of   this  cause f   that  Bald   charges,    statements,  affidavits 
and   rumors  are  false;   that  oertain  persons  have   stated  that  unless 
petitioner  refrulns  from  enforcing  the  ceoree  prosecutions  wogld 
be  carried  on|   that   the  exact  contents  of  the  papers,  documents 
and  affidavits  are  unkno-m   to  petitioner!  and   that  the   court 
make  a  full  and   Impartial  Investigation* 

On  the  same  day,     prll  16,  1931,  but  before  the  petition 
for  the   investigation  of   the  above  charges  was  filed,    the  chancellor 
proceeded  with  the  hearing  of  evidenoo  oa  the  alleged  viol  at  ion  of 
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the   in  Junctional  decrees*   cad   after  petitioner  had   presented 
on   that   iseue  such  wltnesseo  as  ware  available,   the   court   commenced 
an  investigation  of  the  oh  rjoi  of  Intimidation  and  alleged  attempts 
to  obstruct  juetloe.     In  this  investigation  several  vltncssee  vers 
examined  by  the   oourt  and  by  solicitors  for  both  petitioner  and 
respondents  and  one  hundred  and   fifty  paces  of  testimony  taken* 
April  24*  1931a   the  cause  was  continued   without  date  and  when  the 
hearing  was  resumed  hoy  12*  1932*  nothing  further  was  mentioned 
or  ordered   concerning  the  charges  of  Intimidation  and   interference 
with  the  administration  of  Justice,  nor  was  any  other  evidence 
heard  in  connection  with  that  Investigation*  nor  any  finding  made 
on  the  evidence  already  heard ,  but    thv    chancellor  was  advised   that 
since  the  previous  hearing  a  supplemental  petition  had  been  filed 

pril  1*  1932*  alleging  that  January  1-,  1932*  respondent*  had  filed 
with  the  secretary  of  state  of  the     tate  of  Illinois  a  certificate 
of  change  of  name  of  the  respondent  corporation  from  A*   farehawsky 
A  Co**  to     arshawsky  ft     arshawsky*  and   that  respondents  t her en ft or 
discontinued   the  uoe  of  any  distinguishing  phrase  in  the  conduct  of 
their  business*     The  oeveral  answers  of  respondents  to  this  supple* 
mental  petition  admit tet    that  after  respondent  corporation  had   changed 
lto  name  to     arshawsky  ft     arshawsky  It  discontinued  using  the  dio- 
tingulshlng  phrase  in  any  form*  but  averred  that  the  name  ^arshawsky 
ft  W arshawsky  was  so  dissimilar  to  the  petitioner's  name,     arshawsky 
ft  Company •   that  the  use  of  the  now  corporate  name  did  not   constitute 
a  viol  t ion  of  the   functional  deereeo*       At   this  hearing  the 
chancellor  announoed  hi«  finding  that  the  individual  respondents 
Arthur  Wnrshawsky  and   Char loo     arshawsky  were  guilty  of  contempt 
and  sentenced  them  to  fifty  days  each  In  the  county  jail*         hen 
apprised  that  no   evidence  han  been  presented  on  behalf  of  respondents 
and  that  they  desired  to  offer  evld  nee  in  defense  or  mitigation 
no  order  was  entered  and  the  hearing  was  postponed*         hen  the 
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hearlag  wki  resumed  October  13,  1932,  r«*poiideats  ofiereu  la 
eviccnee  the  test  lawny  or  a  pho.ogxupher  and   certain  pantographs 
of  respondents1  preaisea,     hicn.  *ere  iucnwlfied  as  havlag  beea 
taken  »y    •***♦  »n<!    tb.«   testimony  of  respoaueat  Uhaxle*     arahawsky* 

At  the  oonclutoion  of  all   tiu  eviueaoe  the  chancellor 
found  respondent  corporation  guilty  ol  cen&cmat  and  orders*  said 
corpora  t ion  to  pay  a  fine  of  $6CO|  ulso  iouac  -rthur  *arehatsky 
and  Charles   "arahawsky  guilty  of  contempt   ana  ordered   them  ooauaitto4 
to  the   county  jail  for   four  months   each* 

The  tTldeaoe  was  oonclualre  and   respondents  admitted  by 
their  answers  that  no  serious  effort   *ao  snule  by  shorn  to  comply  with 
the  provisions  of  the   lnjunotional  deoree s*      'Vfcile  the  original 
deoree  was  pencing  In  this   court   on  appeals  respondents  not   only 
refugee  to  comply  vith  Its  terms  hut  apparently  uac»  a  studied 
effort  to  violate  Its  provisions*       They  evinced  neither  the 
Inclination  nor  desire  to  observe  either  the   spirit  or  the  letter 
of  the  deoree  from  the  day  it  was  entered*     ^fter  the  modified 
deoree  was  entered  by  the  superior   court*  pursuant   to  the  stand  ate 
of  this  court ,  even  less,  attention  was  paid  to  £&f  «ad  from  the 
conduct  of  respondents  it   is  difiloult   to   conclude  that   they  took 
any  aore  than  faint   oo^nlaanee  of  its  provisions* 

The  nod  If led      toree  ordered    them  to  refrain   from  the 
use  of   the  word  "varshawsky"   in   ihe   conduct  of  their  business* 
unless  they  used  in  cenneotioa  therewith  the  Distinguishing  phraoo 
"Hot  Connected  with  Warahawsky  &  company,"  and  unless   the  rords 
constituting  the  oi stir,  fishing  phrase  were  in  letters  of  the 

saae  slse,  type*  script  or   *rltlag  as  those  by  which  said  name 
was  displayed,     froa  July  cs,  1929,  when  the  original  deoree  worn 
entered  and   froa  July  30,  193C,  *hen  the  deoree  was  mod if led 
pursuant   to  the  directloas  of  this  court,  until  January,  1932, 
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when  the  name  of  respond rmt    corpor*  tion  w»s   changed  to     arBhawaky 
A  Varahawaky,  many  algns  of   4.  'Vrshnwnky  *  Co*  r/ere  plaoea*  pointed 
and  knag  on  or  -ibout   the  pi-  ~e  of  business  of  respoaiientn   that  anno 
no  pretext  of  oarrying  *,he  il.hin.,  phrase.     On   several  of 

the  signs  the  prefix  "A"   in  th-j  firm  name     aa  ao  -atoll  as  compared 
with  the  oiae  of  the  letters   In  •  Hr  show  sky"    '-hat   it  vaa  finest 
inconspicuous*        Che  evidence  disclosed  that*   aluhou^h  for  at   leant 
a  portion  of  the   time  canvas  signs  bearing  the  dlstingui:thlag  legend 
were  attached  to  it*   the  large   illuminate  a   alga  attacked  to  the 
front  of  re apond eats* place  of  business  was  arranged  or  permitted  to 
remain  in   r.uoh  a  aunner  th-.t  the   only  portion  of   the  sign  that  wan 
visible*   especially  at  any  considerable  I iutance*  waa   the  word 
*■  ar  nhaw  sky  •• 

Specimens  of  respondents'   stationery  were  offered  in 
evidence  and  not  a  single  letterhead*   sains  ticket  or  other  pieoe 
of  printed  aattex  used   in   their  business  coaplied  with  the  teran 
of  either  decree*     The  distinguishing  phrase  as  printed  on  the 
stationery  was  in  practically  every  instance  ao  small*  so  far 
removed   from  :he  name  "v.'arshawalky*"   or  so   surrounced  by  other 
printed  matter   so  as  to  be  almost.   indiscernible* 

Respondent a  contend   that   after  the   change  of  respondeat 
corporation's  name  to     arshawsky  &  -^arshawsky*   in  January*  1932* 
there  was  no  further  obligation  to  use  the  distinguishing  phrase* 
inasmuch  as  the  name   an  changed  waa  so  dissimilar  to     arahawaky  Jt 
Conpany  that  the  reason  for  its  use  was  obviated*     The  eh  ncllor 
properly  hold  that   '.hero  w,o  no  acrit  in  thin  contention,     la  oar 
opinion  the  name  as  changed*  without  the  use  of  the  distinguishing 
phrase*  was  even  aore  obnoxious  to  the  provisions  of   the  decree 
than  the  former  name*      Instead   of  the   chaago  readeriag  it  dissimilar* 
it  aggravated   the   offense  by  <?   ubly  emphasising  tke  similr.rity* 
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fhe  attitude  of  respondents  throughout  this  protracted 
litigation  demonstrated  that  they  had  absolutely  bo  respect  for 
the  court  or  Its  decrees.  The  continuous  and  persistent  violations 
of  the  deorooo  wore  none  the  less  wilful  and  flagrant  by  reason  of 
the  fact  that  on  the  hearing  before  the  chancellor*  and  on  this 
appeal*  thoy  seek  to  excuse  or  Mitigate  their  offenses  by  declaring 
their  acts  wore  not  wilful  and  that  thoy  meant  and  Intended  a  sub- 
stantial ooMpllanoo  with  the  provisions  of  the  decrees.  The  fact 
Is  that  they  fl  outod  both  decrees  and  the  best  evidence  of  their 
Intentions  is  that*  while  at  times  they  thought  they  wore  being 
devious  and  subtle  In  their  disregard  of  the  injunctions  of  the 
court*  their  *r9Tj  act  and  entire  course  of  conduct  In  their  pro* 
tended  compliance  was  openly  contemptuous  nd  defiant*  Respondents 
urge  that  the  chancellor  was  prejudiced  against  them  by  reason  of 
the  allegations  of  the  petition,  hich  charged  Intimlction  and 
an  attempt  to  obstruct  the  administration  of  justice*  and  also  by 
reason  of  matters  developed  on  the  he  ring  subsequent  to  the  filing 
of  that  petition*   In  our  opinion  the  court  was  ju  tifled*  and  It 
was  Its  duty  to  talcs  cognlsanoe  of  charges  of  bo  serious  a  nature* 
and  proceed  Immediately  and  sum.  rily  with  their  investigation.  It 
lo  true  that  the  evidence  taken  in  this  investigation  Is  included 
In  the  bill  of  except lono  presented  as  part  of  the  r  cord  on  this 
appeal*  but  strictly  It  has  no  proper  place  in  the  record*  That 
was  an  Independent  Investigation  and  evidenoo  adduced  In  connection 
therewith  had  no  bearing  on  the  iu.ue  being  tried  on  the  petitions 
charging  violation  of  the  in junctional  deorooo* 

hile  the  evidenoo  elicited  In  hat  extraneous  In <ulry  wao 
of  such  a  nature  and  character  as  would  cause  any  court  to  bo  In- 
censed at  the  imputations  mado,  we  must  assume  that*  although  the 
disclosures  had  a  natural  tendency  to  arouse  his  righteous  Indig- 
nation* the  chancellor  In  making  his  findings  and  entering  his 
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orders  la  the  lastaat  Oase  did  not  permit  '-hose  extraneous  matters 
to  of  foot  his  Judgment*  The  admissions  of  rsspenUento  sad  the  clear* 
unmistakable  evidence  la  tho  record  were  sufficient  to  just  If/  ths 
orders  entered  la  this  cause  find  las  respoucents  guilt/  of  contempt 
of  the  disorees  of  the  uperlor  court* 

Th«  solicitor  for  respondents  on  the  oral  arguments  of 
the  appeal  ia  this  court  conoeded  theii  guilt  sad  suggested  thirty 
days  ia  the  count/  Je.il  the  pualshment  ho  considered  proper  and 
commensurate  with  the  offenses  of  ths  individual  respondents. 

Respondeat  coat  sad  s  that  ths  punishment  Imposed  by  tho 
court  was  excessive.  As  to  this  contention  It  Is  our  opinion  that* 
while  the  ilagranoy  of  the  violation*,  of  the  deoree*  and  tho  apparent 
open  defiance  of  the  court's  orders  were  undoubted/  sufilcient  to 
warrant  the  penalty  Imposed •  unoer  all  the  olrcumstanoes  and  baring 
In  mind  the  extraneous  matters  preseated  to  tho  trial  cour.  cur  lag 
the  hearing  of  this  cause  and  tho  possibility  that  the  chancellor 
may  hare  been  influenced  in  some  degree  by  them*  we  feel  that  tho 
eade  of  justice  will  be  best  served  by  tho  lmpouitlon  of  the  sentenoo 
Of  fifty  days  la  the  county  Jail*  the  punishment  originally  Indicated 
by  the  trial  court*  as  proper  la  this  cause •   Other  content loas  hawo 
beea  urged,  but  in  yiew  of  the  fact  that  they  do  not  affect  tho 
equities  of  the  case*  no  deem  It  unnecessary  to  discuss  them* 

Accordingly*  tho  order  of  the  superior  court  Is  affirmed 
as  to  that  part  of  the  order  finding  respondent  guilty  of  contempt 
for  wilful  violation  of  tho  lnjunc Clonal  decrees  of  the  court,  and 
reversed  as  to  that  part  of  ths  order  fixing  respondent's  punishment* 
sad  remanded  with  directions  to  the  uperlor  court  to  fix  his  punish- 
ment at  imprisonment  la  the  county  jail  for  a  pexlod  of  fifty  days* 
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PtTKK  BORMaJW,   for  use 
Of  lUlsfsBsT   POLnO&vK, 

Plaint iff fi  la     rror. 


BOWVAWILLiC  HATIOVAL  BaFX, 
a  corporation,  Garnishee*, 

j*fend»nt  In  Error. 
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for  a  second   time  this  ease  is  oefore  us.     By  tho  present 
writ  of  error  plaintiffs  *e*k   -o  r«T«rso  a  oertaln  "order"  of 
February  o,   1930  »  wherein  the  municipal  court  entered  a  Judgment 
in  faror  of  pit'. in i iff *»  and  against  tho  garnishee  on  its  answer  for 
»61.1Q|     and    .i'hersin   it  appttaro,  upon  ths  garnishee  tendering  aald 
sum  to  plaintiffs  in  ant isf act  Ion  of  tho  judgment  and  upon  plain- 
tiffs  refusing  to  acc«pt   the   bub*   the  court  ordered  th-t  the  gar* 
nlshee  pay  the   axm  to  the  clerk  of   the   court  for  plaintiffs'   use 
and,  upon  its  making  tho  payment,  discharged   it  as  garnishee. 

frost  a  former  unpublished  opinion  filed  October   il,  1939 
(Miller  ▼.  dovmanTlUe  gat.  Bank.  254  111*     pp.  611 ),  tho  following 
In  substance  appeared  I 

On  April  25,  1923,  a  judgment  by  confession  for  v  1184.15 
was  entered   in  tho  municipal  court   in  faror  of  Margaret    'olachek 
ngaiuirt  Miller  and  Bormann  on  a  Judgment  note,  and   garnishment  pro- 
ceedings sore  instituted  against   the  Bowman-llle  K tional  lank  and 
it  was  served  with  summons.     On  May  2,  1928,   its  default  ■*•  taken 
for  want  of  an  appearance  and  a  conditional  Judgment  rendered 
against  It  as  garnishee  for  £1184.15*     On  May  3,  1928,  after 
service  of  a  scire  fncias*   it  w-js  again  defaulted  for  **nt  of  an 
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app«aranoe  turn  the  conditional  jucgitent  vt«  nade  final*     On  June  30, 
1*2U»  *•*«   than  30  da.v  after  the  read  it  Ion  of   the  judgaent  of  May  &• 
1928 *  but  only  a  fee  days  after  execution  on  tho  Judgaent  had  boon 
»  erred  upon   It  whorob/  it   for   the  fir  at  tine  was   informed  of  tho 
entry  of   tho  judgment,    the  garnishee  appeared  before  tho  s-jn?   judge 
and  ttOTOo   that   tho  Judgnent  bo  vacated  and   oet  aalde  and   that  tho 
garnluhee  be  given  leave  to  file  an  answer*       Tho  notion  was  eupportod 
by   tho  verified  petition  of   its  assistant  eaahler   (taeVt)   in  tho  nature 
of  a  bill   in  equity  under   the  provisions  of   soction  H  of  the  Municipal 
court   A#te      'ttaohed   to  ♦  nd  made  part  of  tho  petition  were  the  affi- 
davits of   two  of  its  employees   (Holys  and   Helakaap.)      >*  the  sane  day 
the  court  vaoated  anc    set  soldo  the  judgment |   refused   to  allow  plain- 
tiffs to  answer  the  petition!   allowed  tho  flamtnhee  to  file  its  answer 
detain*    that   It  was  not   indebted   in  any  sun  to  Matt/Off  *««;   r.h  |   it  wao 
indebted   to  Bornnnn  on  a  checking  account   In  the  sun  of  MlelOf   and. 


upon  the  garnishee  tendering  tho  rana  to  plain Mffo  and , upon  plaintiffs' 
rrfucrl   of  tho  tender,  paying  the   nun  to  tho  clr-rV  of  tho  court, 
di'j charged   the  garnishee* 

rj*.  the  order  or  Judgmex/t  of  Jun*    JO,  1M  »    ,.~.    intiffo 
sued  out   the  former  writ  of  error,  and  on  October  11,  1929,   this 
court  reversed  the  judgment  and  remanded  th«!  cause  with  Clr*.  itioao* 
in  our  former  opinion  gf  hold  that  the  garnishee's  petition  uaA 
accomp«n.yinti,  affidavits  dlselored     prim*  fftole*   uuf  flcit-nt  ^ic-undo 
for  stUlng  aside  or  uouilyint    the  judgment  agninot  the  gkit,.,te 
of  May  0,  Itttf  under  the  provisions  of  section     1   mf  tan  municipal 
Court     ct.       But  wo  alec  held  that  tho  court  cntt    in  refusing 
plaintiffs'  .Action  for  leave  tu  file  mju  anther   to  tu*>  garniihet'o 
petition,  and   in  not  air-  c  ting  a  trial  to  bo  hau  on  the  merits 
of  the   issues  presented  by  the  petition  and  answer,  anc    in  ciacharglng 
tho  garnishee  before  auch  a  trial  had  been  had*       s  a  reason  for 
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these  last  wntiiD  c   holdings  w«   etatrd    lr.    subeUr.cs    the^i    the  filing 
Of  the  garnishee's  petition   constitutor    "an   Independent  proceeding  la 
the  nature  of  a  nw  suit"  and  was  "not  a  mere  Incident  to  the  original 
suit"   (oltlnc.  Mntll  ▼  •  *»»/*  *»°  Ul«    pp.  1»5»  158|  UiU,   ^ffsaTti 
&48  111.  .pp.  90  #  93|      ventral. Bond   v;0...  Tj^RoojoXx  523    Ul.  90,  94.) 
Our  directions  to  the  nuniclpal  court  were  "to  allow  plaintiffs  to 
answer  the  garnishee**  petition  and   thereafter  have  a  hearing  on   the 
nsrlto  of  amis'  petition  and  answer." 

ftcr   oui  sent  ate   had  been  filed  Margaret  ."olauhek,   thr 
beneficial  plaintiff 9  en  ieeeaber  16 %  1929*   filed   lr.   the  Bunielpal 
court  a  lengthy  answer   to  the  garnishee's  petition,   and  during 
January*  1930,  tuere  was  a  trial  without  a  jury  on  the  issues  raised 
by  the  petition  and  answer*       iwV  the  garnishee  bank*     -olt .    its  wlee 
president*  and   Helys  and  Heidkaiups  its  eisployees,   testified  ai  oon- 
eiderable  length.       Margaret    "olacbek.  rhc  had   signed   and   evorn  to 
the  answer  was  not  called   as  a  wltnens,  but  her     Unrnoy.  -auric*  L. 
> avis,  who  also  appears  ae  her  counsel   in  this*  court*  MM  her 
principal  witness.         nothor  witness  for  her  was  one  Hubenrteln,  also 
an  attorney  nnd   an  office  nasoclr.te  of  ftsjaito      Bsl  F*^bru  ry  ».   1930. 
the   eour«_ejitered^ ..*|»^ord^r  or  judgment,  now  in  sucst inn ,_■>■*  first 
above  eientioned*        In  the  ord  sy  the  court   found   inter  alia  that   the 


r^mlshee'*  petition  "is  purtr  inert  Iff  the  proof n." 

?tob  the  present  record  tune   the  testimony  of  the  witnesses 
the  fellowinr  facts   in   aubstenoe  appeari 

fhc  oriftnal  arerniphee   juoustna  was  served  on  the  back  on 
April  Me  1928.     It    eoTu-naneed   Hal  benk  to  appear  on     pril  JOth  In  a 
certain  court    room     r   >"he   city  hrll   and  Bake  ;  newer,  aa  crrniifcee, 
etc-     At   the  tfemfesj  of  court   ISelye,  at     olt's  reraest,   then  and 
there  appeered  for  the  purpoce  cf  raifclnc:  warrer,   tr  the  bsnk^r 
behalf,  that  It  waa  not  Indebted  to  Miller  in  any  sum  but  waa  In- 
debted to  Boraann   in  the  sum  of  $61.10.     He  had  with  hiB  ledger 
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sheets  of  th«  bank  shewing  these  faots.     The  mn  wri  not   called 
and  ho  spoke   to  tho  minute  clerk  about  the  natter*  but  die  not 
flics  any  answer   for   tho  bank  to  tho    interrogatories  vhieti  hot*   been 
filed*       On  May  2nd   the  court  defaultec   the  bank  for  want  of  an 
appearance,  and  entered  a  conditional  judgment   artlast   it,   us  jjar- 
nlshee,  for     1134,18.         9  tblo   to  0   first  olaes  ea»e   *<»1*   condi- 
tional Judgment  was  prematurely  entered,   in  rlolatlon  of  rule  1  a 
of  the  court,  which  prevldas  that  "if  a  garnlohoe  fails  to  anocror 
such  Interrogatories  en  or  fctgffcM  tog,  <?nys  fron  the  date  of   the 
service  of  such  notice,   together  w^.th  a   copy  of  snld    interrogator  ies, 
too  plaintiff  shall  ho  entitled  to  a  conditional  Judgment  and  a 
scire .facias  agalnrt   said  garnishee.*      <    rclre  f»olaa  v.-.s   *%rved  on 
the  bonk  on  May  3*rd,   advising  It   to  appear  on  Von  day,  Kay  7th,  and 
show  caure*  etc*  Rolyo,   In  behalf  of  the  bank,   then  anc   there  aeala 
appeared  with  the   caste  papers*  again  spoke   to  the  ainutt    clerk  about 
the  case  •  and   the   elerk  info  rated  hisi  thot  the   ease  would  bo  on  tho 
call  on  K*y  19th*     On  May  tth,   a  final  Judgment  vsi  rendered  against 
the  bank  for   31134.15,     The  bank  «»s   In  no  way »  dvlsed   of  this  action 
and  <->«  May  13th*    iolys  again  appealed   la  court*  and  mate  farther 
in^uiriac  as  to  the   status  of  the  ease*  hut  did  not  get   stiefs story 
replioo.        ->n  the   MM  day  Keidkamp  telephoned  plaintiffs'   attorney 
(said   bavia),   asked  hi  a  for   information  about   the  bank  naklag  answer 
and  -shen  it   should  do  so  ana   Informed   nisi  of  tho  trips  rtolys  had  made 
to  court  and   that   fch<*  bank  was  only  Indebted  to  bormann   in  the  sum 
•f  $C1.10.  avis,    oonoealin^  the   fact  that   said    final  Judgment  of 

hay  Ml  hA.c  been  entered  *  replied   aamt  ho  "did  not  know   «hen  tho  oaso 
was  coming  up"  and   that   "if  tho  bank  wanted   to  find  out   th  t  fast  It 
shoulc  get  an  attorney  for  itself."       U&vls*  while  admit t lag  tho 
telephone  convention,  testified  th^t  he  then  told  Hsidkamp  of  tha 
entry  of  said   final  Judgment,     on  cr  cos -examination,  however,  ho 
statud   la  subetaaoe  thnt  ho  sic  not  cause  th%   execution  on  said 
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Judgment  to  be   ltuued  «ad   .erred  until  ■ore   than  thirty  d»ys  afte* 
tho  entry  of  tho  Judgment*  and   thnt   this  wm  purposely  done,   for 
the  reason  thnt   -so  d*yn  constitutes  a  torn  of  the  Municipal  conrt 
and  a  Ju<  gncnt   oould  not  bo  vaeatedt  M  a  rule,  a/tor  mare  th-n  30 
daya  hod  olr.ppod."     I*  lo  app»r~nt»   inasmuch  ao  the  Jurffmeiit  p-ninet 
tho  hank  of  Vay  «*  1*2«,    Ik  JMUlifi  In  ?reeas  of  *ny  InfehtedBooo 
it   owed   to  "tther  of  tho  nominal  plrintiffs,   that   if  J^.Ylr  had  rot 
concealed   fTor;  Hridknmp  the  frst  ©f  tho  entry  of  said   Judgment,   tho 
bank  coul-:'     t  once  hrve  rptyenrre  oafore  thr  court  and  had   tho  Judg- 
ment raeatrd  or  rrduord   tc   thr*   trrc  and  mv  input*!*  isnount  of   its 
indfbf,   im  o  Borrarmr.,  rt:-'»i   |ffl  illii 

Jn   I  '    'z.  1   v.    "ftlorr'O,   :MB   Til.     p^#  90,  9^t 

aftvi    ntut  !ng  th<?  yxovlolwu    if  rr- cot  Ion  21  of  the  ttunicipr.l     oturt 

ct,  a»d  referring  to  the  holdings  In  Imbrlc  v«  -BoKrx  23'  111, 
App.  1Ti5#  It  It  aald:  •'Yhia  con  truotion  of  the  utntute  aor.no 
that  ><fter  the    •vplr  Mil  pf  "0  tfay»»  Judgments  of  tho  municipal 

:  juc^y  V   sjufc  rsidc  onl.,   by  a  pxoeeedirii    essentially  similar 
tu  proceedings  to  act  aside  judgments   in   ccurta  of   equity.     Tho 
rultf   in  equity,  ao  settled  by  all  the  oaooo  lo  tlv.t  a  diligent 
dof«fidrjot  vho»  without  ntgllgsnee    M  fxaiid  on  his  part*  has  been 
prevented  by  aceicjnt  or  mistake   from  presenting  e  good   and 
meritorious  def   nit  to  a  oause  of  notion  say  hare  tho  judgment 
entered  aguin^l  Hit  sot  aside  upon  making  proper  a^plfe-ation  to 
a  court  of  equity.*      (Citing  gow  ▼  «  Hprtcll*  28  111*  478»  479| 
Bpjraoaski  ?.  Baroonfcki*   14*  111.  2*A9  239 1  Craig  v.   ChlOfcito  Trust,, 
J£.»   83*   HI*    vpp*   223»    329*) 

In  ifivw  of  tho  cctsMon  lu»  record    <n  the  present   ouse, 
th«  testimony  Oi    tfc*  ultaeaues  -nd  facta  rud   cLroimi stances  in 
oTidenoot  and  eon*? io c<r in(<r  »»id   section  31  cf   -ho  ounletp&l  court 
Act  an*',   tho  -vWrt  cite*)   canes*  we  are  of  the  opinion  thut   -me 
court  did  not   err  in  entering   its  er«ier  or  Judgment  of  iebru^ry 
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5,  1930,  and  accordingly  the  sna«  la  affined* 
SulllYaa,  P#  J.,  aad  cnnlan,  J.,  concur* 


jwkju  a.         ,  ,,©in*  business  »• 
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MORAL  juxixj:;   :ok?,.     . 
a  corporation* 

ppellanU 
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coaix,  gook  oomrnr. 

271  I.A.  601 


UR .   J  v.  .  -  >&  t^IfcltiV  OJ"   I'fil. 


In  an  action  in  assumpsit  oom&enoed  on  June  28*  1930* 
for  damages  for   claimed  breach  of  a  written  contract,   there  woo 
a  trial  beior*  a  Jury  in  Kay*  1932*  resulting  in  a  werdict   in 
plaintiff •e  fawor   for  £9*623. 72.        On  July  15,   1932,   judgment 
was  entered  upon  the  were  let  against  defendant*  and  the  preceat 
appeal  followed* 

Plaintiff  *  e  seoonc  amended  declaration,  filed  May  26* 
1931*   consists  of  13   opeoial  counts  and   the  eom&on  counts*  to 
vhich  defendant  pleaded   the  general   lnuue*      In  each  special  count 
a  oopy  of  the  contract  sued  upon*  dsted   July  rJL,   1928*   it;  set   forth 
in  full*   the  Material  parts  of  vhich  are  as  follows  I 

That  the  General  /Tinting   ^oiap&ny   ^hereinafter  referred 
to  as  the  irlnting   Co.)   is  desirous  of  hawing  typesetting  serrloe 
on  its  own  premises*  and  jred  3*  Tide    (hereinafter  referred   to  aa 
idd)    is  fully  equipped  to  render   such  swrrice* 

That  Tidd   shall  furnish  and  celiwer  two  Mcr  gen  thaler 
Llnotyps  rwchinoa  to   th».   n  in  ting  -o.**  pr-mise  j*  with  ■  ^ient 

number  of   opiators  to  operate  them  at  capacity   ii   MMti  ry$  ana 
keeping  ems  operators  upon  the  machines  as  may  reasonably  cj.»isfy 
the  r^viulrementB  ef  the  Print lag  Co«  for  the   curation  of   this  com- 
tr*et* 

That  ?id<>    shall  pay  to  th*   -Tinting   Co*    the   mat  of  332 
^tr  month  "as  rental  for   one   space  occupied  by  '»he  taachlnoo*    no* 
(approximately  4       square  feet),''    shall  keep  the  operator  j   injured 
und^r  the     orkmen's  Compensation    >ct*  and  pay  fox  all  light  ami 
power  used  by  the  oper -iters  and  machines* 

That  the  Pristine     o.    "agrees,   '-o    ;Lve     11  of   Its  li;ctype 
typesetting  work"   to   .idd,     aying  therefor  at  the  following  ratess 
(Here  follows  a  schedule  of  r*tes*   etc.     The  n»e   for        ,2       ems  an* 
erer  is  75  cents  per  thousand  ems  for  6 -point  type  ind  smaller* 
and  8'  conts  fcr   thousand  ems  for  8-point  type  or  larger*  and  a 
•linotype  rate"   is  to  bo  "$4  per  hour*"  and  eertaln  mentioned 
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"tlm*  v*ork»"   eta.   In   to  b<-   chargoo  /or.) 

That  In  tho   ew-nt  of  a  •oowpetitiiYO  .1©b,"  a  quotation 
will  bo  made  by  .ale   a?  possible,-  but   th*t    "if 

tho    >r«itlin:     o.   can  buy  at  a  lower  priee  they  may  do  oo  without 
breach  of  contract." 

(Here  follow  certain  prowl  »leni  na   to  extra  charges, 
niece  r&too*  wic'  runh  wor*.) 

That   if  •  because   of  ruoh  work  or   special  Jobs*   "tho 
e^id  fcn  tnichine*  in    'la'':    minitf    '■      ;li  bl     to    xrouaos   tho 
work,"  thai   Ttdd  "shall  hawe  tho  right   to  turn  out   the  work  in 
his  own  plant." 

That   in  oaoo  of  labor   troubles*  strikes,   etc*,   preve.it  uig 
performance   ox'   tho  contract  by  Titfd,   th*     rtntin .-        .      hall  have  tho 
right  to  retain  other  typesetting  o one erne. 

That  on  the  first  day  or  each  an*i  trtx/  month  an  account 
■hall  bo  stated  and  balanced  between  the  parties,  and  all  balances 
paid   not  later   than  the   l:-th  day  of  the  month* 

That   "the  duration  of   this  contract   ohaJil  be  fire  years** 

That  the  abort*  rates  for   ecrvioes  "Khali  not   include 
charges  for  natal  delivered*"  •   such  metal  to  bo  paid   for  at   the 
rate  of  15   cents  s«x  pouni   "and   o.  'diteci    to   the  Printing  One  at   15 
oents  per  pound  when  returned   to  Xidd«* 

Vhat   thic  contract  "'shall  not   include  proof -re  dintf," 
but  all  work  delivered  by  Tido  "shall  be  oi    utandard   quality  and 
done    in  a  good   and   workmanlike  manner #H 

Tho  preliminary  averments  of  tho   several  special  counts 
are  similar*     It   is  averred   .hat  by   the  contract  defendant    ( .Tinting 
Co*)  "agreed  to  employ"  plaintiff   (Tldd)  "to  do  all  the  linotype 
type.iettlnp;  work*  required  by  defendant   in  the   oonouet  of   its  business 
on   its  premises     t  351-363  East      lie     trect,    whica#ei   for  a  period 
of  5  yeers,     t   the  rrtee  nentlonodf   that  plaintiff  agreed   'to   furnish, 
deliver  and    Install   in  tho  premise  allotted  to  him  in  d>fendrnt*a 
plant"   the  two  mentioned  lie  r  gen  thai  or  linotype  anefcines,   and   employ 
a  sufficient  number  of  operators   to  operate  the  machines  at  capacity 
if  necessary,   keeping  cuch  ope re  tors  upon   the  »  chines  as  may  reason- 
ably si  tiefy  the   rccuirarentr  of  defenosnt  during  the  caret ion  of   tho 
contrret*  th-t   "plaintiff  m  to  bo  civen  an  opportunity  to  bid  on 
certain  work,   «p< vcifiod   in  the   contract  e«   'competitive  jobs,'   and 
that  defendant  w?  s  to  give  to  plaintiff    the  linotype    typere^.  ting  on 
all  of  e*id   ♦ competitive  Jobs*   on  rhlch  hie  blf  nas  lc-reptt*   that 
an  account inr  between  the    p^rtiee  and   psynent  cf  htl^ncc  nr   to  bo 
mace  each  »onth|  Dent  purmipnt   to  tht?  contract  plrintirr  did   iurniah, 
deliver  and    install    the   tvre  m- chine*   In  defendant's  premises   in  the 
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sjfeiotf  allotted    to  uim*  ana   ui  mAdltigfl  valuable  tool**   ^ulpment  and 
sullies,  and   did   *aploy   aaa  maintain  a  sufrici-mt  <iuzcb« r  of  operators 
to  operate  too  m  oaines  anu  equipment  at  capacity,   etc**  ^d   did  P*7 
th«  repaired   rent   /or   the  allotted   space,   ^tc,  an«i   did   In  all  other 
respects  comply  *ith  ta*  terms  and  provision*  of  the   cor.tr      t   .c  be  by 
him  performed,  and   is  still  ready*  able  anu   willing   ao  to   do* 

i'ko  first  count.   charges  that,  la  violation  oi  too  previsions 
of  the  contract*  c«fend<u3t*   "though  haying  a  gre-vt  aoeunt  of  linotype 
typesetting  *ork  and    MM  apt-oil"  tea  as   •competitive  Jobs**"   uas 
attempted,  without  any  re  .tenable   cause   to  revoke  and   terminate  the 
oontrpot.    In  the|  "it  has  refused  and   failed   to  give  all  of  its  lino- 
type typesetting  work  to  plaintiff  and  has  given  the  sane   to  others,* 
end   that  by  re* son  of   Its  bre.cmss  of  the  contract  plaintiff  has 
suffered  damages   (a)  on  account  of  moneys  remaining  unpaid   for  work 
and  labor  performed*    (b)  on  account  of  the  two  machines*    together 
with  the   tools*  equipment  and   supplies  so  furnish™*   (e)  on  Account 
"of  deprly»tlon  of  galnr,  profits  nnd  omolumemts  which  otherwise  ho 
«ould   have  had   md  obtained  unor  the  contract, H   and    (d)   on  account 
of  "great  exponas."     The  ad  damnum  is  vS>0*000« 

The  claimed  brewches  of   the  contract  m  assigned   in  the 

remaining  18  special  counts  are  respectively* 

2*  That  u.f<n(i«nt   "has  neglected  and  refused   to  permit  pl.-.intlfi    to 
bid   on  s-.id    competitive  jobs,   mnc   has-   continued   to  take  bids  atfd   let 
contracts  for  lino uype   typesetting  work  and   coap  -tit lye  jobs  to 
others,  without  plaint  iff*  5  knowledge  and  without  flying  iiim  an 
opportunity  to  biu  on   the    same." 

3*      -a.it  ri-f .ndaat   "has  lulled   to  pay  plalntli.   for  *ork  done  and   la 

Indebted   to  his  for  such  work*   in  addition  to  other  charges  heroin 
clalneJ*    in  the  sum  of  $4,0s>o»" 

4*     That  defendant    'has  wholly   i-xle-  ai*.  1   fmmd      to  hold  au  *  counting 
as  provided  by  the  cont.r-.ct.'' 

6.     Tlaat  Atfommawl  "did  1st  erf  era  vita  the  Uuc*  occupation  anu 

fosse s» lorn  by   ,jluin-i        j       n  illott        ,0  -    the   con- 

ruct,  shereny  me  vao  compelled  *.o  relinquish  possession  of  r  .id 

fcpace*- 

6.     Thr.t  defendant,  "on  :.  c:mber  31,  192**  ceased  glvln.;     ny 
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linotype  typeesttlng  \>ork,  or   work  known   In  the  contract  as   *oomp<  tit  It* 
Jobs *•   to  plaintiff*  without  his  consent  and  without  any  fault  on  his 
part*  out  gave  said  work  to  othero  in  viol   tion  of  tho  contract." 

7*     That  defend  ait  "has  filled   and   refueed,  and   still  falls  and  re« 
fusee*  to  oaiploy  plaintiff  ao  provided   by  tho  contract |"   that   tho 
machinery  and   equipment  wore  Installed   "at  great  expenses"  and   that 
because  of  defendant's  refusal  to  employ  plaintiff ,   "ho  has  lout  tho 
eost  of   transportation,    Install   tion  and  maintenance  of   said  machinery 
and  equipment." 

•  «     That  defendant  "has  failed  and   refused   to  pay  to  plaintiff  for 
metal  delivered    in  conformance  with  tho  contract •" 

9*     That  defendant  "has  failed  and  rofuood  to  return  to  plaintiff 
tho  machinery *  tools*  equipment *  type  metal  and   supplies  delivered 
to  defendant  by  him  on  the  promises  allotted  to  him." 

10*      mat  defendant*   In  violation  of   tho  contract*   "failed  and  re- 
fused to  give  all  of  its  linotype  typesetting  work  to  plaintiff*" 
and  gavo  and  continued  to     ive  "more  and  more  of  such  work  to  others*" 
at   times  when  plaintiff  was  ready*  willing  and  able,  as  ho  Is  .till, 
to  do  such  work  "In  a  good  and  workmanlike  manner  and  at  a  lower  prioo 
than  any  other  person*  firm  or  corporation,"  whereby  "largo  galas  and 
profits''  were  loot  to  plaintiff* 

11,  (This  count   is  similar   to  the  loth,  and  charges  that  la  viola tioa 
of  the  contract  defend,  nt  "gave  and  continued   to  give*  gradually 

more  and  more  linotype  typesetting  work*  referred  to  In  the  contract 
as  ' competitive  jobs,'  to  others*"  whereby  plaintiff  suffered  "great 
detriment  and  loss*") 

12,  That  defendant*   in  violation  of  tho  contracts   "dispensed  with 
plaintiff *s  services  and  employed  others  to  perform  such  servloos 
without  his  knowledge  or  consent*"   to  his  "great  detriment  and  loss** 

13*  (This  count  is  similar  to  the  11th*  and  charges  that  defendant* 
"without  plaintiff's  knowledge  and  without  giving  hla  oa  opportunity 
to  bid*"  took  and  continued  to  take  bids  from  others  oa  the  olass  of 
work  rotor  rod  to  in  tho  contract  ao  "competitive  jobs*") 

On  July  27*  1931*  upon  defendant's  motion  and   the   court's 

order,  plaintiff  filed  a  bill  of  particulars  In  aub stance  ms   follows i 

1*     Balanoo  duo  oa  account,  February  28*  1950*  for 
merchandise  sold  and  delivered  by  plaintiff  to  defendant*         $3*023,72 

2*     January  15*  1930,  on  an  account  stated  for 
merchandise  so  sold  and  delivered*  3*023*78 

3*       ork*  labor  and  materials  (BO  f lguree) 

*•     ^our  eclat  Ion  on  installed  equipment*   con- 
sisting of  proof •press,  altering  machine*   cutters,   typo* 
type   0*800*   eto«*   "which  damage  for  depreciation  lo 
claimed  by  reason  of  defendant's  failure   to  comply 

1th  tho  contract,  or  to  permit  plaint  ill   from  complying 
with  his  part  thereof*"  9*500,00 

5*     Pear eolation  on  two  Merganthaler  Linotype 
Machine a,  for  reasons  otated  above,  7*050,00 
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6.     Plaintiff*  loss   rustained  during  period 
NMMll      in    July*    1929,   and    "u;.   lg  c    te   of    trial,'   by 
reason  of  "defendant's  failure  to  giro  all  work  on 
orders  reeelwed  by  it   froai  its  customers*  flTTrMslsl 
about   :)1900  par  month •  " 

?•     Jmsmnoo  Buffered  by  plaintiff   in  not 
receiving  work  on  oroera  for  which  there  were 
coapst.it ire  bidet   occasioned  by  "defendant's  failure 
and  refusal  to  request  of  or  accept  bid  a  from  plain- 
tiff*  in  viol  t ion  of  the  contract." 

8#     £snwMES>  *rm  July*   1928*   to  /'   roh,   1930* 
"caused  by  payment  of  salary  and  wages  to  plaintiff's 
employees*  hired  by  him  to  perform  work  under  the  oon- 
traot,  but  which  work  defend. nt  refused  and  failed  to 
giro  to  plaintiff*  in  viol  t ion  of  the  contract." 

9«     "Tools*   implements,  materials  and   typo*" 
belonging  to  plaintiff,  but  "tajen  and,ajJt)roprVa.tol 
by  defendant*"  while   they  wore   in  the   apace  allotted 
to  plaintiff  In  defendant's  presses* 

1°»     £iB8tt  t0  Machinery  and  fixtures*  be- 
longing to  plaintiff*  "by  or  through  the  a< 
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defendant  or  its     gents.' 


11*     Cost  of  removal  of  adenines*  tools* 
Implements *  nerehandise*  etc.,  "necessitated  by 
defendant's  viol -t ions  of  the  contract." 


12.     Less  of  profits  that  plaintiff  "would 
VTT  nWiTti  nad  defendant  complied  with  the  terms  of 
the  contract  to  giro  all  of  Its  work  to  plaintiff  as 
revutred  thereby,"  from  "July,  19*8*  to  March,  1930* 
sad  also  from  June*  1928  to  July  88*  1931." 


19*      *~ft-l — V*T  jhilllsTtl  f^om  date  of  trial 
to  July*  1935   (expiration  of  contract)  by  reason  of 
defendant's  "failure  and   refusal  to  glTO  It  a  work  to 
plaintiff  as  re  ulred  by  contract." 

14.       ork,  labor  and  materials  furnished 
by  plaintiff  and  not  paid  for   by  defendant 


(Bo  figures) 


(Ho  figures) 


(No  figures) 


150,00 


.  . 


1-  ,5     -.00 


(»o  figures) 


(Ho  figures) 

The  bill  of  exceptions,  showin    the  proceedings  on  the 
trial*   Is  Tory  voluminous*       Plaintiff  was  the  principal  witness 
called   In  his  behalf.       Vine  other  witnesses  testified  far  him 
and  there  was  also  introduced  by  him  a  mass  of  writings*   consisting 
of  ledger  sheets  and  memoranda  taken  from  his  books*   ohecko*   in- 
TOiees,  Job  tlokcta,  tine  books*  etc       ix  witnesses  testified  for 

defendant*  -  the  principal  ones  being  -illiam  V,  Lane  mod  J.  Walker 
Black*  both  officers  of  defendant  and  active  in  its  business  affairs* 
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other  instrument*  and   »rtilngs  were  Introduced   in  erldenee  by  It. 

A«  we  hart  W'.ckid  the  conclusion   (after  reviewing  the 
evidence  as  well  as  the  lengthy  briefs  and  ardent,  of  opposing 
counsel)  that  the  Judgment  should  be  reversed  awl  the  cause  — mniHtl 
for  another  trial,  we  shall  retrain  frosi  a  details     discussion  of 
the  eri  .ence.       The  follo-lng  facto*  however*  «my  be  mentioned! 
Plaintiff  had  been  In  the  typesetting  business  far  ecveral  years  an 
-outh  Dearborn  street*  Chlcs^*  and  defendant  In  the  printing 
business  on  K«st  Ohio  street.       ft.r  the  execution  of  the  contract 
in  July,  182*,  plaintiff  moved  the  two  linotype  a  chines  <md  oqnlp* 
■sent  froa  his  aaia  plant  and   inut^lled   then  In  the    apace  assigned 
In  defendant's  plant.       slafMff   la  effect  there  established  a 
branch  plant.       thereafter  plaintiff  did   ooasl<  cranio  work  for 
defendant  under  the   contract  and  for  a  tins  the  bustnea .  relations 
were  satisfactory  and  hamaaiouo.  t  the  beginning  defendant 

turned  ever  certain  linotype  typesetting  work,  V  in.-  done  under 
existing  eontractu  with  publishers  of  oertain  uaga,  lues.     Thereafter 
mo«t  of  the  work  done  by  plaintiff  wow  on  competitive  jobs.       1  though 
the  contract  did  not   include  proof -r* «<itng  by  plaintiff*  In  the 
spring  of  1929*  the  parties  screed   that  th  re after  plaintiff  would 
pay  one-half  of  a  proof-reader's  salary.       In  the  fall  of  1929* 
and  winter  of  1929-30*  complaints  were  undo  of  certain  delays  la 
plaintiff • b  work  and  disputes  arose  between  the  parties  an  ta  the 
amount  of  work  that  plaintiff  Mai  receiving    under  the  contracts 
the  business  rel- tion*  between  the  parties  become  strained*  and* 
finally*  during  hay  or  June*  1930*  plaintiff  removed  his  two 
machines  and  all  equipment  front  defendant's  plant*  and  an  Juno  2ft* 
1930,  coaconoed  the  present  notion. 

It  la  apptreat  from  plaint  Ufa  bill  of  particulars 
that  his  principal  claim  for  snhhhJH   (aside  from  his  extraordinary 
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and  MMiiliw  claims  %t  depr eolation   to   the   two  maohlnes  and 

equipment,  aggregating  •  le,550,  which  are  not  sustained  by 
competent  evidence)   lo  the  lose  of   the  profits  that  ho  "would 
have  made"  had   there  been  a  full  compliance  with  the  contract  by 
defendant*       nd   It   la  apparent  from  plaintiff's  oTldenoo  that  ho 
relied  mainly  on  the  trial  for  a  recovery  upon  on id  claim  of     loss 
of  profits*"       And  it  la  apparent,  considering  the  entire  evld<noe, 
that  the  jury's  verdict  of  v  0,623.72,   Is  largely  toad*  up  of  an  award 
for   such  claimed  lo  t   profits*"       nd]  the  main  ground  urged  by 
defendant's  counsel  for  a  reversal  of  the  judgment  is  that   it  "is 
not  sufficiently  supported  by  evidence  constituting  a  proper  basis 
for  awarding  damageo  for  lose  of  profits*       9%  agree  with  the  eon- 
tent  ion*     Plaintiff's  evidence  on  th  t   issue  lo  too  speculative, 
uncertain  and   conjectural*       nd  what   is  said   in  the  opinion   in 

entral  Coal  k  Coke  Co*  y.  Hartnaa,  111  *p*  96,  96-9,   is  here 

particularly  applicable*  vis**   ( Italics  ours)t 

"Compensation  for  the  legal   injury  is  the  measure  of 
recoverable  damageo*         otual  damages  only  may  bo  secured*     Hots* 
that  are  speculative*  remote,  uncertain*  may  not  form  the  basis  of 
a  lawful  judgment*       fhe  actual  damages  whleh  will  sustain  a 
Judgment  must  be  established  ,  not  by  conjectures  or  un.v.rr  touted 
estlmateu  of  witnesses,  but  by  facts  from  which  their  exist enoe 
is  logically     nd  legally  infer  able*       The  speculations,  guesses , 
estimates  of  wltnossos  form  no  better  basis  of  recovery  than  the 
speculations  of  the  jury  themselves*        -acta  must  be  proved,  data 
sniBt  be  given  which  form  a  rational  basis  for  a  reasonably  correct 
estimate  of  the  nature  of  the  legal  Injury  and  of  the  amount  of 
the  damages  which  resulted  from  it*  before  a  judgment  of  recovery 
can  bo  lawfully  rendered*       ?hese  are  fundamental  principles  of   the 
law  of  damages*     How,  the  anticipated  profits  of  a  business  are 
generally  so  dependent  upon  numerous  «nd  uncertain  contingencies 
that  their  aaount   is  not   susceptible  of  proof  slth  any  re teonable 
degree  of  oertaintyi  hence  the  general  rule  that  the  expected 
profits  of  a  commercial  business  are  too  remote,  speculative  and 
uncertain  to  warrant  a  judgment  for  their  loss*      (lting  oases*) 
There  is  a  notable  exc  ption  to  this  general  rule*     It   Is  that  tho 
loss  of  profits  from  tho  destruction  or  interruption  of  an 
established  business  may  be  recovered  where  the  plaintiff  makes  it 
roj>sw¥lY  certain  br  cyaycteBt  proof  what  tho  amount  of  his  loss 

totally  i  aaH     •*    Ho  who  i s  pr event ed  from  embarking  in  a  now 
uslness  can  recover  no  prof  its,  because  there  are  no  provabTs  data 
sf  past  business  from  which  the  fact   that  anticipated  profits  would 
have  been  realized  fan  be  legally  deduced .     (lting  eases*)      aid 
one  who   ?*vks  to  recover  for  the  loss  of  the  anticipated  profits  of 
*n  established  business  without  proof  of  the  expensoo  and  Income 
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•f  the  buslneetf  for  a  reuaonable  length  of  time,  before  as  well 
ae  durlag  the  Interruption,  la  la  no  better   situation.      la  the 
absence  of   auoh  proof 9   tha  profits  he   claims  remain  Bpecul*tive» 
reaets,  •  uncertain  and    Incapable  of  reeoYery.      (siting  eaaes.)* 

Be  auoh  eTldenoo  or  proof*  aa  laat  mentioned  In  said 
opinion,  appears  In   tha  present  record*       nd  the  principles  above 
enunciated  are  la  accord  with  the  holdings  aad  deoialons  of  tho 
courts  of   review  of   tkls    ;tate.        (Green  v«     llllojsej  45   111.  206, 
*»l     Cnaaaaa  v.  Klrbv.  4»  HI.  iU,  <a»|     Landls  v.  Wolf  ,  206 
111.  392,   30»|      Illinois,   etc.      .     u.  v.  ,  coker^  3   111.     pp.  133, 
140 1     jfodlasal  v.  Bonder.  150  Hi.    pp.  312,  316.) 

And  wo  are  of   tho  opinion  that   there   is  substantial  nor  It 
In  defendant* a  counsels*   further  contention  that  auoh  of  the  coou* 
mentary  evidence  offered  by  plalntlif  and   admitted  ove*  defendant's 
object  lone  woe  erroneously  admit  teds  for   the  reasons  that  no  proper 
foundation  for   its  admission  was  laid,   that   it  was   immaterial  to 
tho  issues  as  preaented  by  the  plcadlngo  and   that   Its   introduction 
was  oalculated  to*  and   evidently  did,  confuse  the  jury. 

defendant's  counsel  also  contend  that  several  given  la* 
r.truotione,  offered  by  plaintiff ,  were  erroneous  r-nr.  prejudicial. 
.  e  agree  with  the  contention.  >o  ueef -1  purpose  will  be  served  t 
however,  la  a  detailed  dlaeuasloa  of  the   instructions. 

curing  the  trial  plaintiff    Introduced   evidence  tending 
to  show  that  defendant  was  indebted  to  hla,   fo     nereaandlse  sold 
and  delivered   and  not  paid  for  by  defendant,   la  the   sua  of  $3023.72, 
as  stated  la  the  bill  of  particulars.       But  as  against  this  sua 
defendant's  evicenoe  tended   to  show  that  plaintiff  was   indebted    to 
it  for  aaay  thousand  pounds  of  metal*  tenderer  to  hla  aad  which  ho 
refused  to  receive.     By  one  of  the  provlalone  of  the   contract  this 
aetal  was  first    to  be  paid  for  by  nefeadaat      t  15  cents  per  pound, 
aad  later,  whoa   it  wan   returaed    to   plaint  IT,   defendant  was   to  be 
credited  on  the  running  account  for  the  metal  at  tae   sane  amount 
per  pound.        rraa  the  evioeaee  we  cannot  det&raiae  with  any  accuracy 
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what  In  x>iie  net  an*  proper   lnd-ibtiune^s  of  cefenuant  to  plaintiff* 

In   item  9   (v8o.)   ox    tht    ^111  of  particular*  the  claim 
la  Htado  of  ecrtula   tool,,  etc.,   "taken  and   appropriated  by 
defendant •*        BalKtlfff*!  eviuencc   of  the   nlnlmert  appropriation 
by  defendant   is  unc4rtain  and   un;> -ticfactory.      ►  ur  thenar*  *   such 

a  claim  is  an  element  of  cnmrige   la  not  made   la  the  deolar.it ion* 
The  purpose  of  requiring  &  Mil  of  pu*titul..ra  la  to  limit  a 
claimant   upon   the    trial*    (Colby   v.      iiuouj.  |2t   111.   416*   490* ) 
but   tuuh  bill  caniiOt  be  ueeu   to  enlarge  Uml   claim  a  a  set  up  In 
the  declaration   (49  Corpus  JemTiaf   p*  *2»t   sec.  J94|   Uffner   r* 

like.   208  111*     pp.   463*  464*)  nd  we  do  not   find   sufficient 

evidence  in  the  record   to  warrant  any  recovery  by  plaintiff  for 
the  damages  as  claimed   in  items  10  and  11  of  the  bill  of 

particulars* 

For  the  reasons  indicated   the  Judgiaont   of   the  superior 
court   of  July  lAa  1932»  appealed   from*   is  reversed   and   the  cause 

is  remanded. 

REVERSAL  AID  REMAKE  D. 

Sullivan,   P*  J**  and   Scanlan,  J.,   concur* 
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OXHtBtmS  I*  POQK, 

Appellee, 


CHAK18S   8IHCKRE   et   al«, 
doing  bualnesa  as  Charles 
in  o  ere  i  Co., 


APPEAL  IftOH  lfullCIPAL 
COUI  T  07  CHIC  .00, 

271  I.A.  601 


L- 


MR.  JU3TIC     0R1DLKT  JMXIYJaUOJ  THE  OPIHIOI  07  THE   COUI  T. 

In  a  4th  elaea  action  in  contract,  coanensed  on  January 
7,  1932,  there  tai  a  trial  without  a  Jury  in  September,  193,;,  re- 
sulting in  a  finding  and  judgaatnt  against  defendante  far  «451.65, 
and   tha  pre a ant  appeal  followed g 

In  plain  Uff*a  amended   statement  of  claim  aha  alleged 
that  during  tho  year  1928,  and   thereafter,  defendants  woro  in 
bualnaas  In  Chicago  aa  stock  brokers*  and  plaintiff  bought  and 
aold  Tarloua  stocks  through  than  and  had  a  running  recount  with 
the»|   that  oa  '.'orcmber   23,  1923,  aha  paid   to  than  the   bum  of   -450 
and   rccclwed  a  raoalpt  or  credit  memorandum  (partly  printed  oat 
partly   in  pencil  handwriting)  aa  followoi 


Gertrude  LaPook, 


•CHAiOLKS   5INCI.R1  »   CO.  NO.   17877 

Chicago*  11       -23,  1928 


a  credit  your  atoek  account  #450.00 

Check 
Four  Hundred   una  Tifty 

Your a  rery  truly, 

Cfl  L  .      IHCKRI  *  CO, 

I  er   u.  Harder.* 
that  defendants  credited  the  sua  to  her  on  amid  account  but  also 
charged  her  account  with  a  like  auuf  th»t  the  ch  rge  was  Bade 
wrongfully*  in  that  defendants  did  not  pay  said  sum  to  her,  nor 
did  they  expend  the  same  for  her  use  and  benefit)  th.it  the  wrongful 
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oh'-rge  was  nerer   corrected!      that  on  June  30*  1930 ,  and   on  occasions 
thereafter,   she  received   from  defendants,   through  their  auditor** 
a  statement  showing  a  credit  of    .1.65,   only*  due  to  h*r|  and   that 
In  fact  there  1*  now  due   to  her  frosj  defendants*   in  addition  to 
•aid  $1*65*  the  sun  of     450*  or  a  total  of  -  451.65 ,  with  Interest* 

Defendants*   In  their  cffidavlt  of  merits  fey  their  attorney* 
who  afterward  acted   so  such  upon  the   trial*  admitted   that  as  stock 
brokers  they  from  time  to  time  had  purchased  and   sold  various  otooks 
for  plaintiff*       They  alleged   that  on  or  about  Kovtmber   23*  1928* 
"plaintiff  did  not  pay  to  defendants   the  sum  of  £460 |"   that  at   that 
time  "defendants  executed  and  delivered   a  cheek  to  plaintiff  for 
$480*  and  on  the   same  day  plaint  if  returned  and  redelivered  the 
check  to  defendants,   thus  constituting  a  'sash  transaction**    i*e*» 
a  debit  and  credit  on  her  account   covering  the  same  item  and  the 
same  checks"      that  "consequently  a  oh  rge  of  *450  was  mads  against 

plaintiff  on  3) id  Account  when  the  check  was  issued  and  delivered 

her 
to  her*  and  a  correspond ing  credit  m\e  given  to    ver  upon^c  livery 

of  the  check  to  defendants |"   tnnt    t,he  debit  and  credit   items  wore 

muds  upun  defendants  records  and  upon  a  statement  lseucd   to  her  on 

tmber  1*  1923*  and  upon  every  date  thereafter  when   statements 

were  Issued f  sjsj  that  plaintiff  "did  net  at  any  time  deliver  ?A909 

In  oaeh  or  check  or  in  *my  other  form,  other  than  to  receive  credit 

upon  the  return  of  a  id   check  for  $450*   issued  on  November  23,  1928*" 

On   the  trial  plaintiff  testified  at  considerable  length. 

Her  brother*     lton  La  flsok  also  testified  fer  h«r»  and  she  Introduced 

in  evidence  numerous  writings*       Defendants  called   five  witnesses*  • 

all  employees  of  defendants,   Including  Michael  Border*  their  assistant 

cashier*  who  signed  said  receipt*     Defendants  also   Introduced   ocrtala 

other  writings,   consisting  of  ledger  sheets*  cash  sheets*  a  duplicate 

receipt  book,  a  book  of  check  stubs  and   defendants*   original   check* 

No.   24279*   for  ;450,  datsd  Kovemfeer  24*  1928   (one  day  after   the  date 
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•f   said  receipt),  payable   to  the  order   of  plaintiff,  and  drawn  on 
the  First  National  3arik,   Chicago*     There   la  no  endorsement  by 
plaintiff   on  the   cheek*  but    there   la  a  rubber  stamp  endorsement 
ao  follows  i      "jL'ay  to  Fir  at  National  3ank,   Chic  .go,  or  order,    (signed) 

vies     lnoere  &  co.*     Perforated   through  the   eh  ok  are  the  words 
and  fi-urss  "-told  11-24-88." 

ilalntiff  te«tifl<?«   that  she  was  eon.  eo tea  with  La     00k 
and     ons,   stationery  makers,  located  at  880  a.  State  atreet»  Chic  go| 
that   she  opened  a  personal   stock  tracing  account  with  oefendaats  la 

uguat,  1923,  and  dealt  with  them  thereafter  until  about  Kay  1,  193Gt 
buying  and   « ell  In;     Hovk|      that  from  time   to  time  she  received 
Itemised   statements  of  the   condition  of  her  account ;   that  ah* 
orl rlnally  opened   the    -ccount  by   telephone!   that   she  was  requested 
to  sign  a  written  application  and  bring   it   into  defendantgt  office! 
that  she  did  not  go  to  the  office  but  mailed   the  application,  with 

ome  money,   to  defendants!  th  t   thereafter  she  co.meneed  her  etock 
transactions  with  defendants  and  continued    .hem  at   intervals!  that 
most  el   the  transactions  were  conducted   through  the  mailuj   th  t  on 
those  occt  rlons  when  she  would  be  required   to  deposit   checks  or   8Mms 
at  defend ;«ts*   office   she  did  not  personally  p  to   the  off lee  but 
"always   stnt   somebody  elae   there;'1   that  on  I  oveaber  23,  1928,   she 
sent   two  "cashier* s  ohecka"  te  defendants'    office,  payable  to 
defendants*   order*   fo  and $450  respectively!   that  she  s*nt   them 

by   "a  girl  that  was  working   fins  us,"  and   th.s,t  the  c^l  brought  back 
the   t*o  receipts  to  her!   that  she  does  not  remember  who  the  girl  wasi 
that  ths  payments  om  tmrnl  day  to  defendants  aggregated  £950  j  that  she 
did  not      t  the   time  hav  onal   ch-  eking  ac  cunt  -with  any  \ank! 

that   she  borrowed  the  moneys  from  a  chie  go  bank,  putting  up  collateral 
for  the  loane  anr    procuring  "a  cashier's  cheek  from  seme  bank!"   that 
she  does  not  remember  the  name  of  the  bank  from  which  she  got  the 

490  cashier* s  check!  and   th  t   she  "has  mot  attempted   to   in  uire" 
where  she  got  the  *450   ch'  ck.      (The  two  original  r   c   ipts  were  Intro- 
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duoed  la  evidence.       The  one  for  910 -.»  is  numbered  17879,  and  la  like 
the  other  for  £480,  which  1?   set  forth  abOYe,   Is  also  dated  •il-25-21- 
ojmI   is  also  signed  f   In  defendants'   nam*   "per  M.   Barder."     There  is  no 
dispute  over  the  receipt  of  the  #100  cheek.) 

Plaintiff  further  testified  that   s»*rly  In  1*  comber  9  1931* 
after  receiving  ■  monthly   nt'tement  of   recount  from  defendants ,   oho 
notloed  ■  debit   charge  again**,  hor  of  «480,  m  of  BsTember  24,  1988 | 
that  ohe  thereafter  telephoned  defendants'   office ,  got.  Into  cosasuml- 
cation  with  its  "bookkeeper"  *nd   obJ*cte<.    to  the   eh  rgef   that  ho  sail 
ho  "would  look  Into   It"   and   arfrlse  herf  and   thofc  not  hearing  further 
from  defendants*  she,  on  February  13,  19  9,   wrote  a  letter  to  thorn  about 
the  matter*     This  original  letter  wac  produoed  by  defendants,  was  Intro* 
duoed   In  evidence  by  hr  and   As  contained   In  the  present  r   cord ♦     It  is 
on   the  letter-head   of   "La  P©ok  4.     one,*   Is  dated  Febru-  ry  139  1939,    is 
signed  by  plaintiff  and   addressed   to  defendants  for   the   "attention  of 
Mr.  Cmffney,"  and  lo  as  follows* 

"1  phoned  about   thrse  weeks  «go»  after  checking  up  my 
statements  *  and   the  p^rty  to  whom  I  talke*    s.'.ld   he  vioulc   call  mo 
back  as  soon  as  he  had  a  report  for  me.     To  date,   I  haven't  hoard* 
and   so  phoned  again  and   received  the   information  to  write  to  Mr* 
Oaffney* 

In  my  November  30th  statement   1  am  credited  with  deposit 
of  §500,  paid   on  November     4th#  -  also  #410  paid   the   n  me  sate*  Then 
I  am  charged   with  withdrawing  the  £480,  which  I  have  never  done.   I 
have  not  withdrawn  any  money  from  my  account   >it    ;ny   time* 

I  am  holding  receipts  of  £-480  and  *500,  signed  by   *  Bard  or1 
(I   think  the  name  is.)     The  date  of  the  receipts  Is  November  -3rd. 
I  was  aaked   to  put  up  this   additional  money  when  the  market  dropped 
and   in  order  to  buy  additional  stock* 

ill  you  please  investigate  this  far  mc,  and    see   if  you 
c:n't  get   It  m  Justed.   *  ♦" 

Plaintiff  further  teutlf ice   t}v\   she  r   celvod   froji  defendants 

a  reply  to  her  letter*       It  was  introduced   In  evidence  9   Is  on  the 

letter-head   of  defendants,   ic  dated  February  14,  1929,   is  ac  crossed 

to  her,   is  signed   In  ink  "Chaa.     inoere  A  Co.*  and   is  as  follows t 

"In  answer   to  yours  of  the   13th,  a  cheek  for  £480  was 
ehayged   to  your  account   ln..error  and  wc  have   since  credited  it  back 
In  your  account.       Trusting  this  is  sntiof  ctory,  and  awaiting:  your 
further  plan sure,  we  are,  etc.* 

Plaintiff   further  testified   that  after  this  correspondence 
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eh*  continue    to  trade  with.  defendant* »  and   rtoelTOo1  several  state* 
meats  froa  tht-a  as  to  her  ncoouniof  tbxt  la  these   statements  alia 
noticed  that  said  debit   charge  of  ,430  *iac  not  be«n  credited  back 
to  her  I  that   thereafter   eh*  telephoned  defeadu.atof   of/ low  hut   the 
matter   *a«  not  nUJuatdf      that  oh*  did  not   herself  call  at  defendants1 
oft  toe  hut  directed  her  brother,     ltoa  La  Pook,  to  call   there  |  that 
he  did   so  and  reported   to  her  th«  details  of  the   InterYiewe*   that 
daring  Februnry,  1930,  under  date  of  February  11,  1*30#   oho  received 
an  itealsed  st&teaent  of  hor  aetouat  froa     ugust  8,  1928,   to  January 
91,  1030 »   showing  a  claimed  balance   due  froa  her   to  defendants  oa 
January  31,  1930,  of     79.23.      (This   statement  was  Introduced   la  *»t1- 
denoc  by  her*     It  shows  numerous  debit  and  oredlt    Items  duriag   the 
period*     under  date  of  .November  24»  192a,  are  two  ort?dlt   items  of 
"deposits,*  of  £480  and«60^ft  respectively,  and  a  crblt  ch<,r*o  for 
"cheek"  of  $480*     At  no  subsequent  place  la  the  account   la  there  any 
credit  mac     as  against  said   charge*)     Plaintiff  further  testified 
that  the  only  time  she  ever  personally  as  a  ia  dvfeadaats'   office  wae 
in  October .  1929.  when  she  loade  a  deposit  of  about  if     9  which  was 
credited   to  her  account   (it  appears  ns  a  credit  oa  said   statement ) | 
thst  she  then  act  Gtaffney  for  the  ilrst  tine  and  had  a  coavertt  cioa 
with  1  lift |   thj.t   she  censed  trading  with  defendants  ia  Koveaber,  1939 1 
and  th«t  under  8atc  of  Uay  31,  1930,   ah-,  raceirec    hor  last  atatoaoat 
of  account  froa  defendaata,  showing  a  credit  of  .1*69  do?  we  hor* 
(This  otateraeut  whs  ia  traduced  in  evidence  by  her.) 

Bit  on  La  ?ook  (plain;  iff  *s  brother)  t  tot  if  led   la  mud stance 
that  during  the  year  1929,  and    .bout   six  Months  after  >ebru  ry  13, 
1*29,  he  severtOL  tlaos  culled   at  dafvndunts'    of- toe  and   talked  vita 
a  represent'  .tiv*.  nuattd  "ISosty,*  about  plaint  If  r*  ■  account  and  her 
claim  that   she  h»d  been  erroneously  charged  with  a  c;>bit  of  £450  f 
that  uowty  at  first  said   ■  there  was  nothing  to  stral^ten  oat  a*  it 
was  strictly  a  clerical  error |M    thr.t  he    >fterwa*d  said  that 
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defendant*   "had  made  a  charge   in  error  anc   thou  oraclttti  her  a c count 
to   offset   lUL*        *•*»*  upua   uhe   «ltnee*   raying    "if  that  was  tho  MMf 

his  tslster  would  not  liave  a  receipt  for   tho  payment  of  V450,'    Hoety 
replied   th&t   "oho  woult:  not,  hut    ».he  ha*  no  such  receipt |"   that  tho 
witness  replied  that   ahe  had   ouoh  a  receipt  and  that  he  *oulr    brin,; 
it   In |   th  t       d^y  ox  two  later  he  again  called  on  Uosty  mut   showed 
him  a  photostatic  copy  of  the  receipt |   th*,t  Hooky  then  oaid   that  *she 
haw  no  money   cowing |   oho  deposited  145U #  and  then  wont  rl.jht  OTer  to 
the  e&shier's  window  and   vvithdre*  lt|   ghe  hae  «ot  her  money  j*  that 
thereupon  the  witness  inquired   if  defendants  h&d  any  writing  showing 
that  plaint  if  had  received   the  £46U|  that  uosty  r*pli«d    that   they 
had  and   suggested  thnt   the  «itne»e  sail  again  and  he  would  he  shown 
the  writing!   that  ?-t  his  Kubce^ucnt   eall  Hosty  showed  him  defendants' 
oheek  for   *4&o#  £io*  a427w,  dated  iioweuber  24,  19&3,  payable  to  plain- 
tiff's order*     (This  is  the   »>mt  cheek  mentioned    .hove  and  which  le 
pnt  sngor sed  far  plaintiff*  or  by  anyone  for  her  in  her  name*)     The 
witness  further  testified  en  erosti-ex&juinetlont  *Hoety  ecld  the 
fix rt  tine  It   was  a  clerical  error  I  he   said   the  next  tine  that   ehe 
paid  the  money  in  one  window  and  withdrew  it  at  the  next  window t 
he  mace   two  different   statements*" 

For  defendants  no  witness  hy  the  name  of  Uosty  testified* 
defendants'    flwe  vitneBsee  were  McKale   {margin  clerk)*  Perkins 
(assistant  c* shier ),  Barder   (atuictaat   cashier  and  -.tho   signed   said 
two  receipts  for  £500  and  |4M  r»ep^ctlvely)9  >gnj|gjf   (eushier)   and 
gaffney  (hookke  per  •) 

XeKele  testified  that   in  Xoweaiber,  |Mt§  he  was  defend- 
ants' •margin  cle?k  on  her  no  count i"     that  about  Jor ember  23*  1923, 
the  "only  margin  needed  on  her  account  was  about  £53  or  375»"  and 
*we  sent  her  a  margin  call,-'   a»  was  the  custom}  that  he  sewer  saw 
the  cnahier'fs  checks  for  HtC  and  £450,  which  plaint if i    claimed   ohs 
deposited  on  ^sweater  :3rd  |  that  on  th-xt  day  "there  was  a  slip  snot 
to  me  from  Perkins'    (cashier's)  department*  about  "half  a  block 
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away"  from  me|     that  "I  direoted   someone  to  make  out  def  endanta' 
exhibit  2"    (i.e*,  defendants'    oheok.   No*  24279*  lor   ,450,  paynble 
to  plaintiff's  order  )|     and   that  the  witness  only  saw  plaintiff 
one*   In  the  office  and   that  was   "sometime  in  1929. " 

Perkins  testified   that,  under  direct tona  fro*  McKale, 
ho  "wrote  one  defendants'  exhibit  2|"   that  ha  wrote  it  out  after 
2  o'clock,  p*  m*   on  Kovt-Biber  Upli  but  dated  it  November  24th, 
because   it  was   the  rule  of  the  office    "to  date  all   items  after   2 
o'clock,  p.m.   as  of  the  following  Cay|"    that  after   It   waa   signed 
ho   "handed   the  check  to  someone  who  answered   the  name  of  La  -took," 
but   that  he  "cannot  swear  that  it  was  uiou  La  Pook|"   that  he  again 
saw  the  check  after  it  had  been  cancelled  and  returned  from  the  hank 
on  whloh  It   waa  drawn|   and   that   *  I  cannot  account   for  the  lack  of 
endorsement"     by  Miaa  La  Pook* 

harder   testified   that  on  Hovemmor  23,  1928,  he  first 
issued  the  receipt,  No*  17975,   for  plaintiff's  check  for  i>500|   that 
later  in  the  r.fternoon  and  Vvici  ently  after  2  o'clock,  p*  a»,"  ho 
issued  the  re  eipt,  t*o*  17877,  for  another  check  for  <45oj  that  ho 
has  scan  defendants'    check,  Ho*  24279,  for  £450,  and   "It  was  shortly 
after   this  trans  ct ion  happened,  and  when  the  natter  e&mc  up  aa  to 
why  tho  check  was  Issued,  when  the   r     orda  wore  procured   to  explain 
to  Miaa  La  Pook  why  the  check  -*as  drawn  and  why  It  was  redepoaitedf" 
that  ho  gave   the  receipt,  No*  17877,  when  defendants'   check,  Ho* 
24279,  was  rodepoaited  by  Miss  La  i'ookf  Usss  he  |  eoelved  defendants' 
check  from  hor|  that  "I  am  aura     las  La  ?ook  gave  It  to  me|   I  did 
not  require  her  to  endorse  the  check  |   it   should  have  been  endorsed 
but  I  did  not  notice  it  until  later |  I  overlooked  lt|N  and  that  "I 
don't  remember  other  transactions  v^ith  Miss  La  Pookt  I  do  rememoer 
this  matter,  because  Z  remewber  her  |   the  name  attracted  my  attention 
when  this  matter  was  brought  up  shortly  after  tho  transaction  was  mod 
and  wo  checked  up  our  r  cords f   I  had   aeen  her  two  or   three   times 
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before  I   I   saw  this  cheek  a«ain   *hen  we   ohecked  up  our   records 

ahoitly  wfter  December  1*  192*  |     the   check  was  deposited   In  the 

Flret  national  Bank.* 

Bradley  testified   that  In  November*  19^6*  hi     duties  ss 

cashier  of  <Jef ndanta  "were   to  receive  money  and   issue  cheeks* 

countersign  checks *  give  receipts*   take   in  deliver ies  s»d   oee  that 

the/  were  paid   for*"  and   that  he  had  sereral  assistants*     He 

identified   two   bo- o«  lied   "sash  sheets*1*   taken  from  eefeadants'   loess 

leaf  cp.sh  hook*     They  were   introduced   in  evidens*  as  "Defendants' 

exhibits  4  and  5."       He  further  testified! 

"These  sheets  were  aade  out  by  aynelf  on  November  *;3rd 
and   :.4th»  1928*   *    *     On  then  there  are  references  to  plaintiff's 
account.       The  entries  were  correct  m    the  time  they  were  made* 
They  are  original  entries*      mong  them  ore  two  eredlts  for  #450 
anrf      5      ,  both  U    them  on   ';ovtmbcr    Mtftu    ■    '    -"hey  r.ay  have  been 
on  levesiber  i:3rd  anc  entered  after  2  o'clock  of  th>  t  day  as  sf 
November  -4th»   *  *     There   is  nothing*  except   the  position  of  the 
entry  in  the  hook*   to  indie   te   thnt   these  payment  a  were  made 
after  2  o'clock*  p*  m«*  and   this  does  not  help*   *   *" 

"The  Court i     I  am  not   satisfied  yet** 

Br  c ley  further  testified  on  cross*examln   tlon: 

"The  people  whs  h  d  access  to  defendants*   check  hook 
(introduced  in  evidence  as  Defendants'  Exhibit  6)  to  write  checks 
are  myself  and  Perkins  and  perhaps  Mr*  horley*     Cheeks  ars  written 
on  instructions  d spent* lag  on  where  they  come  from*  -  the  margla 
man  as  a  rule.     The  bookkeeper  0«K's  the  Instructions*     They  come 
la  writing  to  us*  *  *  If  a  customer  comes  in  and  wants  to  g  t  a 
oheck  out   of  his  recount*   the  request  au«t  be  by  the  margin  mam* 
but   the  request  usee  not  have  to  be  in     rlting*  *  *  The  margin 
man's  0«K*  Is  authority  for  me  to  pay  the  check.  *  *  This 
particular  ohcok  (defendants'   exhibit  2,   Ho*   24279)  wouldn't  have 
ts  ga  through  the  Clearing  House  If  oopsslted  la  the  first 
Notional  Bank  (on  which  It  was  drawn)*  *  •        hen  I  deposited  It 
I  look'  d   at   the  amount*   *  *     X  do  not  look  at  the  endorsement  on 
cheoks  when  I   enter  them*     The  check  should  have  been  endorsed* 
of  course*  *  *     I  don't  know  how  it  went  la  without   endorsement* 
whloh  Is  required  by  the  bank*     The  bank  slipped  up  on   it*  also** 

The  testimony  of  Oaffney,   the  bookkeeper*  was  in  substnnso 

that  he  h**;   the  telephone  conversation  •  1th  plaintiff  as  mentioned 

la  her  letter  of  February  13*  1929*   that  he  had   seen  her   several 

times  la  defsnd&nte*  office*  both  before  and  after  November     3* 

19281  that  hs  saw  hsr   la   the  office  sa  Hevrmber  -;<rd|   tit  :    she 

personally  made  the  deposit  of   the  cheek  fsr  smOO  sa  Kovember     3rd| 
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that  after  she  received  d«:endants*    cheek*  Ho*   24^79*   for  v480* 
payable   to  hor  order*   oho  must  have  pernonOly  redepooltrc   It  with 
defendants,  rj. though  It  did  not  go  through  his  band  a  and  ho  "newer 
saw  It"  until  hla  a ub sequent   investigation  of  defendants*   records*1 
that   "It  didn't  look  peculiar  to  ae   that  wo  should   redepoelt   thla 
check  after  Issuing  It   without  her  endorsement!"    that  defendants 
had   aome  of  her  atook  on  hand  until  about  a  year  after   this  particular 
transaction!   and   thnt  ho  last   saw  plaintiff   In   the  office  when  she 
nade  hor  last  deposit  on  hor  account  of  about  #7«X),  la  October*  1929. 

In  rebuttal  plaintiff  testified   that  she  norer  saw 
defendants*   said  check  for  $480,  Ho*  24279*  before  it  8*8  produced 
at  the  trial!  that   she  newtr  received   it  from  defendants!    th-.t   a  he 
newer  was  la  defendants*   office  until  she   the  e  personally  gave  hor 
last  eh  ok  for  about  $700*   la  October*  1929!   tact   she  aevex   saw 
Oaf  fnoy  except  on  that  occ&aioni   and  that  she  norer  aet  McHalo  or 
Barder  until  the  trial* 

The  several  contentions  of  defendants*   counsel  really 
amount  to  one*  wis**  thnt  the  court's  finding  and  judgment  are 
manifestly  against  the  weight  of   the   ^vldenee*       '■; "e  do  not  think 
that   they  are*         alio  much  of  the  oral  testlaony  is  vexy  con* 
f  Hot  in,;,  when  conoid  eratioa  Is  given  to  the  documentary  evldeaee 
(particularly  (a)  defendants*   reply  letter  of  February  14*  1929* 
(b)  defendants*   tws  receipts  to  plaintiff  of  Hoveabcr  23*  1928* 
for   two  checks  of  $800  and  $430*  respect lroly*    (o)  defendants' 
ledger  and   ouah  sheets*   showing  the  two  orodlts  to  plaintiff*  sad 
(d)  defendanta*    check,  Ho.  24279*  for  C-430*  dated  November  24,  1928* 
and   payable  to  plalatlff*a  order  and  which  w  a  not  endorsed  by  her)* 
wo  cannot   say  that   the  court* o  action  w  s  not   sufficiently  warranted 
by  the  evidence. 

And  so  find  nothing   in  the  present   record   to  justify 
counsels*   further  contention   that   "the  trial  judge  was  confused 
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toy   the   evldenee**       The  contrary  1*  apparent*       nd  while  It  nay 
lit  true*  as  urged  hy   counsel*   that  plaintiff*!  failure  to  procuce* 
or  to  account   for,   the  two  enemier*s  checks  of  ^SOv   and  $48o# 
respectively*  for  which  she  wan  credited  en  defendants*  hooks,  on 
.  ovemher  24 •  1928»  lessens  tho  strength  of  her  e-ee  ao  proven* 
otill  we  art  of  the  opinion  from  all   the  evldenee,  and  many  olr  etas- 
otanees  In  evidence •  th  t  the  court* p  finoln*    vao  proper  and   that 
tho  Judgment  appealed  from  should  not  he  disturbed*       c  ortiimriy* 
the  judgment  is  affirmed* 

aFTO'li     . 
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AJHA  LaKAJF  st   al** 

Complainants* 


SLO?  I*   F,T«3-;S0I  «t   al** 
Defendants. 


JRi-iYTAO,  Reoeiver* 
Petit loner  and     ppe  lee* 


AfflUL  JROM 

COOK  C0U1TY* 


C.   G*  jACJfcSOI, 

Respondent  and  Appellant* 
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271I.A.  601 

MR*  JtJSTICK.  <»Xi*fcT  &-U  UK  opurxcar  OF  Mi  COURT* 

By  thin  appeal  It    >•  Jackson  seeks  to  reverse  an  order 

entered  by  the   superior  court  in  the  above  entitled   foreclosure 

proceeding  on  Cept  ember  22 •  1932*  as  follows* 

"this  cause  easing  on  to  be  heard  upon  hhe  petition  of 
the  receiver  herein  *  *  for  tm  order  directing  Be     •  Jackson*  a 
tenant  of  the  premises  involved  In  thig  proceeding  to  pay  the 
rentals  In  arrears*  and  it  appearing  to  the  court  that  due  not lee 
of  the  presentation  of  said  petition  has  been  given  to  said  tenant* 
and  the  court  being  fully  advised  in  the  premises*  XT  is  Kfcr.  by 
flRXfttXB  that  said    .  •  Be  Jackson  pay  to  Arthur  Freytag*  receiver 
herein*  the  anoint  of  the  rentals  in  arrears  for  June  and  July* 
1B3£*  to-wit*  $BO*  within  10  days  from  th<    date  hereof.** 

From  the  pleadings  and  a  *oill  of  exceptions'*  contained 

in  the  present  transcript  the  following  facts  appear t     On  May  27* 

1932*  complainants  filed   their  sworn  bill  to  foreclose  a  true*  deed 

upon  the  premises*  at  1518  Hollywood  avenue*  Chicago*  improved  by 

an  apartment  building*     By  the  trust  deeo   the  rents*  issues  sad 

profits  were  pledged  as  additional  security  for  the  indebtedness* 

in  the  payment  of  which  there  had  been  defaults.     The  bill  prayed 

for  the  appointment  of  a  receiver  pendente  lite   to  collect   tiia 

rents*  etc*     At  the  time  g|  the  filing  of  the  bill*  and  prior 
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thereto,  one  Cerrle  Offeaborg  was  the  owner  of  the  equity  of 

redemption  and  woo  In  possession  of  the  building.  On  May  24,  1932 

(throe  days  before  the  filing  of  the  bill)  ohe  entered  late  o  -rlttea 

lease  with  Jtcksoa  nnC   wife*  whereby  oho  demised  to  them  a  oertala 

apartment  la  the  building,  at  a  r  rat  ml  of  $40  a  month,  payable  la 

advaaee,  and  for  a  ten  from  Jaao  1,  1932,  to  May  31,  1934.   a  the 

faoe  of  the  lease  lo  the  following i 

"Beeeipt  lo  hereby  acknowledged  of  the  payment  of  the 
sua  of  ,400,  ao  payment  of  the  rental  due  hereunder  for  the  term 
beginning  Jaao  1,  1932,  to  May  31,  1933 1  that  ooananclag  with 
Juae  1,  1933,  the  said  lessees  shall  pay  the  aoathly  reatal  above 
provide?  oa  the  f iret  day  if  oaeh  ouoceedlag  aoath  curing  the 
balance  of  the  tern  hereof}  th  t  urlnf;  the  aoath  of  June,  1933, 
the  looooeo  ah  11  at  their  own  expense  redecorate  the  oald  apart- 
ment*  nd.  In  conoideratioa  of  the  rental  provided  for  herein, 
the  leoooco  agree  to  redecorate  the  entire  apartment  before 
entering  the  oald  promisee  «t  their  owa  expense*" 

On  Jaao  2,  1932,  Treytag  was  appointed  receiver  with 
usual  powers i  and  thereafter  qualified  and  took  possession  of  the 
building*  Humorous  findings  of  fact  wore  made  la  the  order  appointing 
him,  shewing  the  necessity  of  such  appointment  to  conserve  the  reato, 
etOt  In  the  order  all  persons  la  possession  of  say  parts  of  the 
building,  as  tenants,  were  directed  to  pay  rents  to  the  receiver |  aad 
If  they  failed  to  do  ao  to  surrender  possession  to  him.   ad  he  man 
given  power  to  receive*  collect  and  nforoe  the  payment  of  reato, 
etc*  On  ugust  -4,  19312,  th       rer  filed  a  petition,  alleging 
later  alia  that  Jaoksoa  is  and  h«s  been  occupying  an  apartment  oa 
the  third  floor  of  the  building,  that  "a  reasonable  rental*  for  the 
apartment  is  $40  a  month*  sad  that  J-  cksen  has  refused  to  pay  reat 
therefor  for  the  months  of  June  and  uly,  1932*  The  prayer  of  the 
potitiea  wss  for  a  court  order  dlrectiag  Jucksoa  to  pay  to  the 
receiver,  within  a  short  day  to  be  fixed,  the  amount  "of  rentals  la 
arrears,  to-wlt,  $90. *  Thereafter  on  ugust  9,  1932,  Jaoksoa, 
haviag  boon  given  notice  of  the  filing  of  the  receiver »o  petition, 
filed  oa  aaswor  to  it*  aad  oa  apt eaber  22,  1932,  there  was  a 
he-ring  la  open  court,  resulting  la  the  eatry  of  the  order  appealed 
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from.     The  bill  of  exeeptleas  docs  not  disclose  that  at  the  henring 
any  wltn*sa*s  gare  t«   tlmony*  hut  it  appear*  that  oartala   *tat**> 
dtnti  «r  admlseloa*  aa  to  the  facta  war*  made  hjr  opp©  ins  counsel* 
The  lease   aboro  rtif erred    to  wan  introduce*   la  evidence  by  Jnchaoa'o 
tioun ntli  hut  it  does  not   nufflclently  appear  from  counsel *e  state- 
ments or  admission*  that  the  $4sO»  mentioned   In  th*  lease  as  having 
heen  re  octree    from  Jack von  by  Carrie  Offeaberg  on  May  14*  1932 •  was 
in  fact  then  paid  by  Jackson*     Ser  does  It  appear   that  Jucksem 
aotuaiy  b*cam*  a  tenant  of  klbt  apartment  prior  to  the   receiver1* 
appointment  a*  ouch* 

•«uj«ia    that  it   sufficiently  appeared   on  th*  hearing 
that  Jaokson  had  amde  aald   payment  of   .-4do   to  Carrie  off*nb«rg» 
eo  una  el  for  Jaokson  contend  that  the   r  oeirer   1*  barred   from  the 
collection  from  Jackson  of  nny  r'-ai.  for  said  meata*  fjf  June  and 
July*  193i-#  and  that  th*  court  9rT<i6   in  entering  th*  order  la 
question*     The  well-settled  law  of  this  I  tate  is  to  th*  contrary* 
(Kohrey  t.  leatharajtf*.  *3e  ***•  4got  *5*l  lasusussusul     seal  -*»/&,  & 
Trust  C*«  t,  olnaahary*   246  ill.     pp*   52lt  533 f     Solium*     aTlnaa 
Falfc  Tt     fftiJ'ill  36*  111*  App*  5«69  667.)       la  the  last  cited   oase 
it  is  said*     "If  *  person  accepts  a  lea**  of  Mortgaged  premise* 
a  receiver  la  appointed  la  foreclosure  proceedings*   the  lessee 
it  pay  rent   to  the  receiver  from  the  day  Of  his  appointment  or 
vaeute   th*  premise* •     If  he  has  paid  the  mortgagor   rent  la  acvanoe 
he   «ili  be  reoJUlr*d   to  pay  rent  to   the  receiver    from  th-    date  of 
his  appointment,   if  he  remains  la  possession** 

Squally  without  merit  is  counsels*    further   contention 
that*  because  it  coco  not  appear  that   JVckson  woe  made  a  party  by 
name  to  th*  foreclosure  bill,  the  court  was  without  jurisdiction 
to  *nter   th*  order   in  ^ifcetion.     He  was  a  party  to  the  receiver •• 
petition*   filed  an  answer  to  it  on  the  merits*  and  eoateetsd  the 
right  of  the   receiver  to  the  relief  prayed  as  against  him*     St 
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raised  no  question  as  to  the   court1  s  Juriod  lotion  orer  his  person 
in  the   superior  court,  mad  it  is  elsar   that  the  court,  fta     Juris- 
diction  of  the  «u»jeet  natter.      (o«t   ,»llson  Bros.   t«  Halite.  J47  110. 
140,  143|     gMi  t.   Sffoa,   2M  111.      pp.   4«2,   4*4.) 

The  order  of   tho  superior   court  of    ieptentoor  22,  1*32, 
should  he  sad  is  affirmed* 

oUUivan,  F«   J.,  wad     eanlan,   J#»   oestcur* 
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CHIC  no  TfcuT.T   Co.,   a  corporation, 
administrator  of  estate  of  HAROLD 

1  nor",  also  know  ao  Harold 
Conway,  dooeneed. 

Plaintiff  la  Krrori 


V. 


city  ni?  CHI  moo,  a  municipal 
corporation 

lefendant  la     rrer. 


COURT,    COOK  COIMTY, 
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This  ciM  involves  the  doctrine  of  attractive  nuisr.nce. 
On  August  1,  1929,  plaintiff,  as  administrator,  etc.,   eoracnced  an 
action  la  oaao  to  recover  dtaatiges  beosdts?  of  the  city* a  negllgeaoe 
resulting  in  the  death  of  a  boy,   ten  yen.rs  of  age,   in  the  late 
erenlag  of  May  24,  1929*     A  trial  **«;  had  before  t  jury  in  keyf 
1932,   at  which  several  witnesses  testified  for  plaintiff  at  to  the 
details  of   the  accident,   etc*,  aad   two  photographs  of  »  cvrtain 
elcotrlo  light  pole  and  lamp,  standing  in  Argyle  street,    3alc  -;o, 
at  the  corner  of  an  alley,  were  introduced  In  evidence.       t  the 
conclusion  of  plaintiff* s  eviueaoe  the  court,  on  the  city's  notion, 
instructed  the   Jury  to  find   the   city  not  guilty.     After  such  v  -rdlot 
had  been  returned,  judgment  was  entered   agaiaat  plain  tiff  on  Nay  27, 
1932,  which  it  seeks  to  reverse  by  this  writ  of  error* 

Plaintiff *s  evldenee  disclosed  the  following  facts  la 
substanoei     For  a  Ion*;   time  prior   to   the  accident  the  city 
possessed,  maintained  end   controller,   for  th*    purpose  of  illumination 
at  night*  a  series  of  tubular,  metal  poles,   at  the  top  of  which  was 
strung  a  heavy  wire,   carrying  a  high  voltage  of  electricity.     The 
wire  was  connected  with  an  electric  lamp  and  metal  reflector  oa 
each  pole,  whioh  lamp  aad  reflector  were  suspended  from  a  br&ekdt 
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att»ohed   to  the  pole  near  the  top*       one  of  these  poles  woo   etanclng 
in  the  pnrkwey,  between  the    ;ld<r»alk  and  the   street*   la  front  of  Be 
1910  Argyle  etreet  (a  pu'llc  street)  wj.i  also  near  an  Intersect  lag 
alley*     The  pole  *as  about  £8  feet  high  and   haC  an  open  lap  or  hole   la 
It  about  4   feet  from  th*.   ground*     The  else  of  the  hole  wun  about  4  a  | 
inches*     Conmenclnr   ebout   5  f«ct  above  the  hole  was  a  series  o*    stopa 
or  projections  lending  to  the   top,   for  conveniens*  In   tllnblng*  Because 
of  the  hole  end   etepr  it  wuc  ersy  for  en  retire  boy  to  climb  to  the  top 
•f  the  polo*     i urine  the   trial  it  «aa  stipulated   In  subst&nee  that  tba 
ooastruotlon  of  the  lamp,  bracket,  aetal  reflector*  etc.,  was  such  that 
any  person*  having  ol  imbed  the  pole  and  coning  in  eontr.ct  with  tha 
reflector  and  being  in  contr.ct     ith  the  pole  at  the  same  tins,  would 
receive  an  electric  shock  sufficient  to  cause  his  uwathf  that  tha 
overhead   wire  earried  a  vol  age   of   5#050  voltsl   that  plaintiff  *s 
intestate,  having  climbed  the  pole  ,-jid  having  his  foot  an  one  of 
the  projections*  in  acute  way  touted  the  reflector ,  recelvea  a  severe 
shock  and   f*?ll   to  the  ground*       He  came  to  his  de  .th  from  cl  ctrio 
shock  and  skull  fracture*       It  further  appeared  from  plaintiff's  eri* 
deneo  that    the  pole  had   an  attraction  fox*  children  onl   thr.t   they  freq- 
uently played   about  it  and   climbed  or   attempted    to   climb  it*     one  of 
the  wHnesaes,  Tornstrand*  a  boy  playmate  of  plaintiff's  intestate 
I   the  time,   te^vified  as   to   the  happenings  im-cti lately  before  tha 
accident*  in  substanoo*  that  a  number  of  boys  wore  playing  .vith  a 
"gunny  sack-   around   the  j>olr:|   Uv*t  Hrreld    threw  toft   sack  over   tha 
first  projecting  step*  where  it  caught  sne  remained  hanging |   that 
Harold  climb* d   the  pole  and  released   the  saokl   that  he  said   (hat 
it  "was  not  h-.rd  to  climb  the  pale*  and   started  to  climb  up  to  tha 
top|     that  the  witness  warned  him  of  the  danger  of  so  colngi  that 
he  replied   that  "there  is  net   .-.ny thing  up  tkere  that  is  dangerous*," 
and  he  continue   to  climbf   Meat  afterward   the  accident  happeaed| 
that  in  climbing  the  polo  Harold  first  "put  his  foot  in  the  small 
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hoi*  la  the  pole,  than  grubbed   the  pole  Mid  went  up,   then  got  up 
to  the  first  ring  oar  lancing  and   then   climbed  up." 

fh*  sole  <iU«etio«  for  our  determination  la  whether  tho 
trial  court   or  rod  la  directing  a  yard lot   for  defendant  at   th/v  oleac 
•f  plaintiff**  «Ylde»a«.       After  a  careful  review  of  the  evi^<*nee, 
and   considering  ell  the  fneta  aad  clreumeteneea  in  evidence  and  all 
Justifiable  inferences  to  be  drawn  therefrom,  we  are  of  th*  opinion 
that  tho  court   Jrx«d   la  not;   denying  defeadaat'a  aotloa  for  auoh  dir- 
ected yard  lot  and,  after  defond«nt  had  been  ,'illew*d   to  introduce  ot1» 
denoe  in  ita  behalf  %   in  not   submitting  the  caat  to  the  jury*     In 
April*  1*3^,   this  uiriaion  of  .hi  a  appellate  court,  «aa  called  upon  to 
review  a  Judgment  of  the  superior  court  far  #3,300,  rendered  after 
Terdiot,  againrt  the   -ity  ef  ohic  ,-gyo,  in  the   oaea  of  Union  Bank  of 
Chicago,  guarcian  of  the  estate  of  Benjamin  Miller,  a  ten  year  old 
hoy,  agaiast  Hal   vity  of  ihlcc.KO,  366  111*  App#  59*.     The  fneta 
ef   that  case   are  Tory  similar   ta  these  as  ahown  by  plaintiff's  evi- 
deaaa  in  the  preaent  ease,     ihe  boy  olimbed   a  similar  pale,   aituated 
in  a  public  street  and  maintained  and   controlled  by  the  city,     r-tttr 
he  had   olimbec   nearly  to  the   top  he  rgcciYeo   in  a  similar  manner  a 
eevere  eleotrie  ahoek,  feU   to  the  ground  anc   sustains   aerioue  though 
not   fatal  injuries.     The  main  contention  of  the  eity  in  that  eaae 
was  that  the  trial  court  haxi   arree   in  net  grsnvine  its  motions  far 
a  directed  Terdiet  la  ita  favor.       -*nd  counsel  iox  the  city  relied, 
sa  they  do  in  the  present  case,  upon  the  deciaion  and  holdiaga  of  oax 
supreme  Court  in  Burns .v.  JMEJatJatfatta*'  ™*  Ux#  *9'       •  **tlxm+ 
ths  Judgment,  and  in  our  unpublished*  opinion  we  mace  the  fallowing 
holdings,  whiah  we  think  are  particularly  applicable  ta  the  present 
ease,  fist 

in  queetion  oaanaTTZ^I^  -        •     ^^featH^  ;i    -^«.l^!.A 

Ve  aanao%  agree  with  aha  contention  or  *r*u»eat.     *a  the  ^raj  enaa, 
where  a  boy  ubout  eight  yoara  old   climbed  a  aamevhat   aimil^   poie 
and  met  his  death  beosaae  of  rehiring  an  electric  shack  *hlle  oa 
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the  pole,  it   nij  held   that  tfti   city  »*»  not   1UU«  on  the 
Of  mala  tain  la;  an  attractive  nulsanoo,  because   the   evidence  disclosed 
that  said  hoy  h  *l   ollabed  the  pole  by  extraordinary  effort  for   tht 
purport*  of  1 1  'VVffl  ft  yatyt       There  la  no   «uoh  el  anient  dls*losea  in 
the  present   oaoo,  which  fa  more   similar  in  lte  fact  to  th*  mot  * 
recent   o^ac  of     pleach  «.   ^Ublis     vyirxcc    C«..   $±i  U.l.  442.  uher* 
OUT  supreme  Court  helrT  thnt  0  liability  to  plaintiff  oxiated9  and 
on  paces  490  and  491  oi&tinguishwi   the  Burn»  ohis.     in  the   cane  of 
Fleming  v.   ^Ity  of    Jhlcaxo.   200   111.     -pp.  496 •   506.  decided  hy  too 
third  division  01   the  appellate  oourt  for  tola  ril*trlot  In  m  roh# 
1931.  said  3'jrm  case   also  »aa  ai-  utn.^iaaftu.     Under   ths  facte 
diecloood   in  the  present   case  we  are  of  the  opinion  tru.t   the  ques- 
tions, whether  the  olty  was  negligently  maintaining  an  attractive 
nui since  and  \»h*tfc»r  the  '.'lller  hoy  At  th*   tine   cf   the   accioent 
was  oxer el  ring   auoh  cure  and   caution  as  le  required   of  one  ox  his 
age*   intolllgence  and   capacity,  were  for  th<>  jury  to  d,;- rains   (ilia 
Xi^4>y.Qf    Cjttic-;,aj     .4  7  Si.     ipa.   12a.   133  f      Tplcook  v,    ijAolio      "^ 
errTcc  o,ojf  34a   I ll .  482 .  493-5.)   and  wo  are  ^T"dfap^soTTo  cisturh 
the  Judgment*" 


Our   conclusion  1  •>   that   the  Judgment  o/.   the  superior 
oourt  of  Way  27.  1932.  appealed   from,   should  bo  reversed  snd 
the  cattse  refunded.     3noh  will  b*   the  order. 

REVERSED  aH>  MOM  | 

ulllvan.  P.  J«.  and    .>eanlaxi»  »•,   ounoure 
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l>efendsnt   la  Srrer*  ) 

V* 

L»  J«   iCii  JE» 

Plaintiff   In    :rror# 


xxrcr  to  mnriciPAi 

GOU1.T  Or  CHICAGO* 
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Mh,  tmatm  $c»klam  HHRHI  t«*  a?i*i©i  of  tie  court* 

Aehllle  Scully*,  plaint  Iff *  sued  1*  J.  Xeefs*  defendant* 
la  the  Municipal   court  of  Chicago   la  an  fiction  of   the  first  class. 
The  car*  who  tried  before  the  court *  upon  an  amended   ata  tenant  of 
claim,  which  alleged,   la  subetanee*   thnt  plaintiff  hod  boon  employed 
by  defendant  and  had  perforated  certaia  services*,  and  further  alleged 
•an  account  stated  between  the  parties,  numerous   statements  of   the 
said  account  haying  boon  oent   to  the  defendant  and  no  objection  made 
thereto  at  various  times  during  ^oc«  1021  la  Chicago*    Illlnole 
«hea  account  h^>  accrued •"        fhe  balance  alleged   to  be  dao  under  the 
account  stated  was  $3*464*27*     Pofendant   filed   an  affidavit  of  merits 
Geuying  the  material  allegations  contained   In   the   amended   statement 
of  claim*     There  was  a  findint;  and  judgment  agalast  defendant  la 
the  aun  of  v2»407*St* 

The  ease  was  tried  upon  the  sole  issue  as  to  whether  or 
not  an  account  had  been  stated* 

defendant   contends,  with  considerable  force*  that  the 
evidence  for  plaintiff  failed   to  make  out   a  prima  f  cle   er.se  of  aa 
account   stated*     However,  re  do  not   deem  It  necessary  to  determine 
this  contention  an  the   further   contention  that  "the  preponderance 
of   the     vidence  does  not   support  an  account   stated*   la  clearly  a 
meritorious  one  and,  as  ve  rend  this  record,   It     ould  be  a  grave 
Injustice  to  permit   the  judgment   In  this  ease  to  stand.     Plaintiff* 
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In  this  court*  does  not  attempt   to  answer  the  contention  of 
defendant   in  referenoo  to   the  alleged  account   stated ,  hut   seeks* 
by  assuming  an  attitude   in  this  court   Inconsistent  with  that 
taken  by  uia  at   the   trial,   to  sustain  the  judgment.      It   is  a 
settled   rule  that  the  aUltude  of   the  parties  nust  remain  tho 
saae  hers  ao  in  the   trial  court  and  that   tho  controversy  between 
than  is  to  he  dete mined  upon  the  theory  on  which  tho  c sjaaf,  was 
prosecuted  or  defended   in   the   court  below.  Tea  if  ue  were   to 

ignore  taut  soil   established   rule   v*s   aoula  not  be  Inclined   to 
adopt  plalnuiif's  strained  interpretation  of  -.  f  und  .nt  •«  tiff id&rlt 
of  merits. 

Tho  Judgment  of  the  municipal  court  of  Chlojigo  in 
reversed  and   the   cause   is  remand «d  for  a  now  trial* 

ulliTan*   -•   J.»  and  urloley«  fee   concur* 
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CBARLBS  X.  JOY  et  al.# 

(Complainants)  Appellees* 

LITTO,  I..  .,  J.,      i  :  f  a 
Corporation*  tt  al.» 

defend sat a < 


J0  3RPE  II*  GRHI&y, 

(Defend  ant )     ppellont  • 


appial  ibok  cxiorcrr 

COURT,    COOK  COOTO. 

271  I.A.  602 


2- 
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This  appeal  was  consolidated   for  hearing  with  the  appeals 
of  Guar  H«  Abbott    (App*  Ct«  Oen.  No*  54917)  and  K*  a*  Ueadereoa 
(App*  Ct.  Oen*  No.  36519*)       tfe  hare  this  d&/  filed  an  opinion  la 
cause  Ho*   36517  sac   for  the  reasons  therein  stated  the  decree  as  to 
Joseph  K*  Cheney,  the  appellant  in  the  iastaat  oast*,  is  rereroed 
sad  the  cause  reanaded  with  directioas  to  dismiss  ooaplainaato1 
bill  as  to  Joseph  M.  Cheney  for  want  of  equity* 
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OUKUS  H.  JOT  at  el., 

(Ooaplalnanto)  Appelleeo* 


DITTO,  IHCOBPOKAT   ,  a 
Corporation,  «t  al«, 

Defend ante* 


X.  X.  HKHJKR60X. 

(Defendant)     Appellant. 


AfflAL  FROM 

CIRCUIT   CO»Tt 
COOK  COWTT* 
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»•  jus  no;  scaxlax  Divixv«;i;*j  tks  opixiox  of  the  court, 

Thie  appeal  was  consolidated   for  hearing  with  the  appeals 
of  Ony  H*    >oeott   Upp.  Ct.  Oen*  Ho*  36517 )  and  Joaaph  H.  Cheney  Upp. 
Ct.  Can*  Ho*  36518*)       Wo  nave  thia  day  filed  an  opinion  In  catftee 
3e*  36517  and  for  the  reaaona  therein  elated  the  deorae  aa  to  £•  M* 
Henderuon,  the  appellant  In  the  instant  crvo  ,  la  reTeraed  and   the 
oanoe  renanded  with  directions  to  clsaiaa  complainants'  Dili  aa  to 
K*  X*  Henderson  for  n*nt  of  equity. 

XKVX&82D  ASP  hmOOi'.H  WITH  2>Z»CTIOH3« 


SnlllTan,  fa  J*,  and  Grldley*  J.,   concurs 
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HF.  JU.'l        0i*HLAM  frOIT^KD  THI  OPXMICJs  Of  TMS  COC 

Plata tiff  sued  defend^a*  la  the  Municipal  court  of 
chlo*«o  la  an  action  of  th«  fourth  elans  to  rooor*r  damages  for 
Injur  loo  sustained  ay  her  wall*  ea«  was  a  passenger  oa  a  ooaob 
of  the  defendant*     The  case  im  triad  by  the  court,  without  a 
Jury,  mni   thort  woo  a  finding  for  plaintiff  aad  a  judgment  entered 
against  tao  defendant  la  tao  nam  of  £?»•       defendant  hoe  appealed* 

Tho  accldoat  occurred  oa  Mar  oh  85 ,  1932,   at   about  Si 30 
pi  m«*  while  plalatlf  f  vat  a  pasacBger  oa  a  southbound   coach  of 
defendant  oa  Aoalaad  boulevard  betweea  ?olk  and  Taylor  streets. 
he  wae  ooatod  on  tho  right  head   side  of  tao  ooaea  and  oa  tho  upper 
deok.       There  «ao  snow  oa  the  parkoay  aad  la  places  whore  It  had 
boon  plied •     The  aotoraaa  etopped  at  Polk  street  to  clnohargo 
paeooagoro  aad  then  proceeded  southward,  and  while  the  coach  wan 
between     oik  »ne  Taylor  s tree to  a  window  oa  the  east  side  of  tho 
ooaeh  wao  "smashed"  aad  pi  -latlff   thereby  received   sate  slight 
cute. 

Plalatlf f'e  ata  tenant  of  claim  eharged   that  the  w  lad  owe 
Of  tho  eoaoh  "were  aot  equipped   la  «uch  manner  aad  such  form  ao  to 
protect  the  defendants'  paseeagere*  and  her*  the  pltlntlif ,  from  any 
breakage  of  glass  that  nay  ooomr  while  shot  tho  plaintiff ,  wao  a 
pet* en^*  •«  the  said  bus*"  etc.     Mo  showiag  wao  node  as  to  any 
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defect  la  the  windows  or  the  glass*  The  finding  of  the  eoart  was 
baaed  upon  the  theory  that  the  accident  "may  have  been  caused  by  a 
faulty  In stall. t Ion  of  the  glass  ■  •  ■  the  glass  should  hare  boom 
thlok  enough  to  repel  snowballs."  defendant  con tends  that  this 
conclusion  of  the  trial  oourt  wao  not  warranted  by  the  faots  nor 
the  law,  but  we  do  not  doom  it  necessary  to  pass  upon  this  contention* 

In  its  brief  defendant  (states i  The  true  tost  of  the 
liability  in  this  case  is,  aid  the  defendant  hare  notice  of  the  danger 
to  its  passengers  in  order  to  protect  them  from  dangers  not  incident 
to  ordinary  travel*"  Wo  agree  that  this  is  the  real  issue  in  the 
case.  The  mors  fact  that  plaintiff *s  statement  of  claim  la  predicate* 
upon  the  theory  that  defendant  was  negligent  in  the  manner  in  which  it 
equipped  the  windows  is  not  controlling*  as  this  is  a  fourth  class 
action  and  ths  plaintiff's  case  la  what  the  evidence  makes  it*  There 
lo  evidence  to  show  that  as  the  coach  stopped  at  Polk  street  "big 
boys"  commenced  to  throw  snowballs  at  the  coach  and  that  they  contln« 
ued  to  do  so  as  the  coach  proceeded  southward  between  /oik  ami  Taylor 
streets*  Three  windows  in  the  upper  deck  of  the  coach  were  broken 
"by  snowballs  coming  through  theme"  as  the  coach  proooedod  south- 
ward between  the  two  streets.  At  least  two  woman  passengers  wore 
injur  o  by  the  breaking  of  the  glass.  It  io  a  reasonable  inference 
from  the  evidence  that  the  glass  was  broken  when  the  coach  reached  a 
point  directly  west  of  the  place  where  the  beys  were  located*  The 
contention  of  defendant  that  there  wao  no  evidence  that  tended  to 
show  aotloe  to  the  driver  of  probable  danger  to  the  passengers*  is 
without  merit*   e  certainly  cannot  hold,  as  a  matter  of  law,  that 
it  was  aot  negligence  that  proximately  contributes  to  bring  about 
the  injuries  to  plaintiff  for  the  u river  of  ths  coach  to  proceed 
southward  under  a  fusllaac  of  snowballs  directed  at  the  coach* 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed* 
Sullivan | P. J. *  ami  Oridley,  J*#  concur.  ATFXRaTSDe 
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DR.   MAX  THORXR,    f  AUK  IS   THORRR, 
DR.    PHILIP  THOiUUL.   DR.    »0L 
QRRKMoPAHM    and   SXSKRY.    MBKR ti^ABll , 


PRO*  C*  -UURI 

Of  COOR  OOUBTY. 


and  sidhmt.  OitR. i.^arb,     )        O  ^  I     t     a 


MR.    PhjSaiDlMG    JUaTICfc  mATCHRlT 
DmhlVHRBfl   TUB  OPIMIOM   OP  TUB   COtfRf. 

Plaintiff  Person  en  October  4,  193*.   filed  a  deelaratlea 
In   four  count*,    suing  defendant*  la  assumpsit.      Three  of  the   counts 
la   substance   alleged   that   defendants  on   July  1.   1933.   aade   and   de- 
livered a  promissory  note  to   the  order  ex    the  Xerrlll  Bead  A  sort- 
gage  Co.    for   thO   oub  of   #25,000,   payufcle  oa  September   29,   1932;    that 
the  Road  A  Rortgage  Co.    endorsed  sad  delivered   the  note  for  value  to 
the  Motional  Ruildoro  Rank  of  Chicago,   oad   that   said  Bank  on  October 
4,   1932,   delivered   the  note   to  plaintiff,   directing   that   said  sua 
of  money  b»  paid  to  him. 

On  the  same  day   the  declaration  was  filed  plaintiff  caused 
judgment  by  confession    to  be  entered  upon   the  note  f  r  the   sum  of 
926,346.15.      On  October   29th  thereafter  defendants   catered  a  special 
appearance   and  moved   the  court   to   set   aside  the  judgment  upon   the 
face  of  the  reeord,  which  motion  was  denied, 

Hevember  4,  1932,   after  the  expiration  of  the  term  at  which 
the  judgment  woo  entered,   defendants  made  a  motion   to  open  up   the 
judgment  and   for  leave   to  plead.      In   sup>>ert  of  this  notion   they 
filed  a  verified  petition   oetting  up,   as   they   claim,   a  meritoriouc 
defense  to   the  whole  of   the  demand.      This  motion  was  denied  *»©t  ember 
5th,   sad  from   that  order  this  appeal  has  been  perfected. 

A  copy  of  the  note  cued  en   «nd  power  of  attorney  upon  which 
judgment  wee   entered  appear   to  have  been   attached   to   the  declaration 
but  have  not  boon  preeerved  by  bill  of  exceptions  and  are  not 
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therefere  prcperly  a  part  of  the  record.      L>*ria  t.   Wlrt^f   249  111. 
App.    544;    Davit  la  MMJMJMse    2S2  111.   App.    536;   Alton  fcank  4  Irue^ 
Co.   v.   Gray.    IM   111.    App.    20.      The  practice   la  different   is   the 
Municipal    court   of  Chicago.  il>w  y.    I  card.   274   111.    232. 

The  affidavit   filed   in   eupport  of  the  notion  must,   under 
veil    eatabllahed   rules,   be   oonstrued   atrictly   against   defendant e. 
Qreat  Western  Hat  Works  v.   i'rlie  -at  Co..   224  111.   App.   249;   atorn- 
*WT  v.  *F\ah\.   *3»   111.   App.   40o. 

the  affidavit   avara   that  prior  to  Aaron   3o,   is 32,   defendants 
vara  trueteea  ef   the  American  Hospital  of  Chicago,   wnich  «m  a  common 
law   truat  owning  and  controlling  a  certain  no spit al  building  and 
equipment    therein  in  Chicago,   of  a  value  of  mora   than  $23C,UA>;    that 
the  Terrill  Bond  &  Mortgage  Company  la  a  corporation   engaged  in   the 
buaineaa  of  making  loana   aecured  by  mortgagee  on   real   estate ;    that 
on  Maroh  30,   1932,  plaintiff  waa   the  president  of  thia  company  and 
owner  of  practically  all  of  lta   stock,   of  which  he  waa  in   control; 
that  on  the   same  date   the  coupon  law  truat  waa  indebted  to   divert 
oreditora  in    the   turn  of  $23,000  ae   the  Bond  &  Mortgage  company   and 
plaintiff  knew;    that  prior  to   that   time  negotiatlona  wore  had  be- 
tween the  truat,   acting  through  defendants,    and   the  mortgage  Company, 
noting  through  plaintiff,   looking  toward  a  loan   to   the   trust  to  be 
aecured  by  a  mortgage  on  lte  property;    that  purauant  to   theac  nego- 
tiatlona,  plaintiff  aa   president  wrote  a  letter   to   the  American 
Hospital   (which  ia  act  up  verbatim  in   the  affidavit)    in   substance 
proposing  that  the  Mortgage   company  would  make  a  loan  of  330,000, 
bearing  lnteraat  at   the  rate  ef  six  per  cent  per  annum,   for  which 
the   company  waa  to  reeelYC  s  commission  of  five  per  cent.      Ihe  letter 
contains   this   clause: 

"It  la  further  un  lereteed  upon  the  signing  ef  the  lean  appli- 
cation and  the  signing  of  the  bonda  by  your  Trustee  we  win  make  an 
advance  of  1 30, 000. CO  less  the  5<  commission,  the  balance  of  the  lean 
to  be  paid  at  etated  intervale  to  bo  agreed  ut>on  and  the  total  amount 
to  be  paid  on  cr  before  ninety  days  from  the  date  of  the  consummetien 
of  the  loan.** 
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The  letter   euggeatei   that   the  trustees   should    \dviise    the  Bond  cok- 
pany  *prea.ptly  eo  our  attorneys  nay  prepare  the  proper  paper*.* 
The  affidavit  avers   that  on  January  29th  thereafter  the  hoepital 
wrote  the  *ond  coupany  acknowledging  receipt  of   this  letter  and 
elating   in   substance   that  at  a  speoial  Meeting  of  lte  Board  of 
Trustees   tue  loon  had  been   "accepted  according   to   the   terns   re- 
el ted  In  your  letter,  ■   and  informed   the  Bond   oompany  that  it  might 
instruct   its  attorneys   to  proceed  with  the  preparation     of   the 
nsssssary  papere. 

The  affidavit   also   avers   that  by   reason  of  this   acceptance 
an  agreement  wae  oonauiamated  and   t  .*t  the  hoe  ital  was   thereafter 
at  all   tines  ready,  willing  and  able  te   conauueats  the   ease;    that 
the  Bend   oompany  and  plaintiff  thereafter  requests  additional   tins; 
that  on  harsh  30,  1932,   the   company  had  failed   to  stake  the  lean;    that 
dsfandants  than   infarned   the  »ort»ags   company  that   ths  creditors  of 
the  hoepital  were  pressing  and   that  ths  frust  was  depending  upon  ths 
proceeds  of  ths  lean;    that   ths  frust  would  require  an  advancement  oa 
account  of  the  proposed  loan;    that  the  Mortgage  company,   through 
plaintiff,    etated  at   that   time   that  plaintiff  was  unable   te   oonaum- 
mate  ths  lean;    that  in   soasidsratlon  of  the  Truat  allowing  additional 
time  in   that  rsspsst   ths  iomp&ny  would  advance  to   the  truat  the   sum 
sf  #25,000;    that  ths  Oompany  and  plaintiff  proposed   to   defendants 
that  ths  Oompany  would  procure  the   same  from  the  .National  Builders 
Bank  sf  Chicags  and  advenes  ths   same  to   the  Trust  sn  account  of  the 
proposed  loan;    that  in  order  to   enable  the  Oompany  to  obtain  funde 
from  eald  bank,   a  note  was   to  bs  executed  by  the  Trust,  by  defendants 
as   trustees;    that  it  would  be  necessary  to  dsposit  collateral  with 
the  Bank,  which   the  Oompany  and  plaintiff  agreed  to  deposit,   and   that 
it  would  be  necessary  for  d of andante   to   guarantee  payment  of  the 
note,   in  which  guaranty  the  Company  and  the  plaintiff  would  Join, 
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Ine  Affidavit   allegee   (apparently  a*   tha  conclusion  of  de- 
fendanta)   that  plaintiff  requested  defendant*    ta   »lgn   tha  nata  eolaly 
aa   an   accommodation    to    tha   Campany   an4  plaintiff,    ao   that   tha   Company 
and  plaintiff   a  uld  obtain   #95,000   froa  tha  Bank,   which  would   than 
ha  advanced   to   tha  Truat  an   account  of  tha  procosed   loan  of  I80a00t# 
Tha   affidavit   aware   that   It  was   agreed  between   dafandanta   ao   true- 
taaa  of  tha  Hospital   and   tha  Mortgage  company  and  plaintiff  that 
liability  upen   tha  nata  would   reet  entirely  span  tha  Company  and 
plaintiff  and  net  upon  defendants  er  upon   the  Trust;    that   tha  note 
waa  ta  be  oonaidered  purely  aa  an  accommodation   to   tha  Company   and 
plaintiff;    that  aa  between   defendanta   and   tha   Company  and   plaintiff, 
the  guaranty  of  defendanta   in   their   individual    eaoaclty  vae   aolely 
an  aacoamedat lea  guaranty  to   enable  tha  Company  and  plaintiff  ta 
abtain   tha  sun  of  #26,000;    that  it  vaa  agreed   that   tha   trust  would 
net  be  required   to   repay  the   aua  but  that   tha  aaaa  would  be  deducted 
froa  the  proceeds  of  tha  $80,000  lean;    that  defendanta  aa  trueteea 
axaauted  the  nata  and  each  In   their  individual   capacity  guaranteed 
tha   save;    that   there  waa  deposited   certain   collateral   to   secure  pay- 
ment of  the  nets,   which  collateral  waa  entirely  the  property  of  tha 
Campany  and  of  plaintiff;    that  said   truat  had  no   intereat  in  tha 
aama;    that  the  note  waa  thereupon  discounted  by  tha   Company   and  by 
plaintiff  at   tha  Actional   Builders  Bank   of  Chicago,    and   that   tha 
proeeeda  af   tha  lean  evidenced  by   the  nata  ware  paid   to   the  Campany; 
that  tha  proeeeda  af  tha  nata  were  advanced  by  tha  Terrill  Bead  * 
kertgage  Campany   ta   tha  common  law    .mat   as  agreed;    that   the  sum 
vaa  to  be  applied  upen   tha  proposed   firet  mortgage  lean  aa  agreed 
ta  between  the  partlea;    that   the  note  fall   due  on  July  1,   1932;    that 
from  fcareh  II,    1938,    ta   the  aaturity    thereof  defendanta   ae   trueteea 
requested   that   the  fcortgage  company  and  plaintiff  eoneusmate  the 
#80,OCO  loan;    that   the  Company   and  plaintiff  requested   further    time 
within  which  to   consummate     aaid  loan;    that    the  lean  waa  net  can- 


I   ##iU    ■ 
Oftjf*  fcljfcnr  /:■  a 2 rf*f    , 
,    :';i   'to   ;• 

*».»trt»rf  J>«v-  its   *rft 

*«jf,t   Villi  »tt   to  •••£ 

hit*  X 

■ 

■  ■jrf  as  $m  ■    ?*nlalq 

*&% 

. 

■        .-        ..   ■  - 

■    •-- 
f  ■■■ 

\i  ha*. 

■ 

I 


summated  upon  Maturity  of  the  rote,  although  defendents,  a* 
tru»to«o(  were  at  all  times  ready,  able  and  willing  to  carry  out 
the  agreement. 

The  affidavit  further  alleges  that  upon  maturity  of  tht 
noto  on  July  1,  193?,  the  Cpaipany  and  plaintiff  requested  addi- 
tional time  within  which  to  coneuAjaate  the  loan  of  390,000;  that 
upon  their  request,  def ei:danto  as  trustees,  executed  a  renewal 
note  dated  July  1,  1932,  and  Maturing  ninety  days  thereafter,  upon 
which  this  eult  Is  brought;  that  at  the  time  of  the  execution  of 
the  renewal  note,  the  hand  &  Mortgage  company  and  plaintiff  again 
agreed  with  defendants  that  the  note  was  to  be  considered  solely 
ae  an  accounted  at  ion  of  the  Company  and  plaintiff  by  the  Trust;  and 
that  the  Trust  and  deftui  jits  individually  would  not  be  liable 
thereunder;  that  the  note  should  remain  as  a  direct  liability  of 
the  Bond  *  Mortgage  Company  and  plaintiff,  and  that  it  was  also 
agreed  that  the  guaranty  signed  by  defendants  in  iivi  dually  was  to 
be  deemed  an  accommodation  guaranty  for  and  on  behalf  of  the  Com- 
pany and  plaintiff,  and  t&at  the  collateral  advanced  by  the  Company 
and  plaint  ill  to  secure  the  original  note  was  deposited  by  them  to 
secure  the  renewal  note. 

*be  affidavit  alee  avers  that  it  was  agreed  between  defend- 
ants  as  trustees  and  the  company  and  plaintiff  that  the  note  should 
be  paid  and  discharged  by  the  Company  and  plaintiff,  and  that  de- 
fondants,  as  trustees,  would  be  held  harmless  from  liability  there- 
en;  that  the  money  received  on  the  original  note  was  to  be  consid- 
ered solely  as  an  advance  on  the  $80,000  loan,  and  that  the  renewal 
note  was  executed  by  defendants  as  trustees  and  guaranteed  by  thee 
as  individuals  upon  that  agreement;  that  defendants  as  trustees  de- 
manded of  the  mortgage  Company  that  It  carry  out  the  agreement, 
which  it  failed  and  refused  to  do;  that  when  the  renewal  note 
matured  September  89,  1930,  it  was  paid  by  the  lerrill  iond  A 
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Mortgage   Ciaip-uiy   .aid  plaintiff,    in   accordance  with  ths   agreement; 
but   that   instead  of   catcalling    the  cot*   a«    they  should  ttave  dona, 
tht  Company  «nd  plaintiff   too*   the  note  uncancelled   and  now  aeek   te 
reoover  Judgment   thereon.      The  affidavit   further  avers   that   the  fay- 
Kent  of    the  note    to    the  National  bulidere  i>anJc  of  on i cage  by  plain- 
tiff  and   the   Company  constitutes   full   payment   and    eatlofaetion   of 
the  note. 

The  question  for  decision  is  whetner  this  affidavit,   con- 
struing the  same  most  strongly  against  defendants,    states  a  defense. 
In  Tie*  of   the   undisputed    lUets   that   defendants   seen   to  have  acted 
as    trustees  of  a  com  on  lav   trust,  witnout   any  express   agreement 
that   the   third   persons  would  loo*   to   the  funds  ef  the  estate  exclu- 
sively,   it  would   coca   HMl   tiiey  were  personally  bound   as   ths  ankers 
of   the  note.      frHjUjw.,  ,Tt  H?M»   207  mass.    512:  Austin  v.   barker.    317 
111.    348;    Schumann-he  ink  v.   Jtolsom,    384  111.    33T1.      Defendants   do  not 
■eeffi  to  contend  otherwiee,  but  upon   the  theory  that  under  the  facte 
as   stated  in    ths  affidavit   tue  note  was  made  for   the  accommodation 
of  plaintiff   and   the  bond   company,    they  ar^ue   that  a  payment  of  the 
same  by  them  would  have  the  effect  of  discharging  the  instrument, 
and  they  cite  authorities  to   the  proposition   that   the  ac  combo  dated 
party  te  a  negotiable  instrument  has  no   right  of   recovery   against   Use 
acoommo dating  party.     We  understand  this  to  be   the  lav  net   only  as 
settled  by  the  decisions  but  new   also  by  the  positive  provisions  of 
the  negotiable  Inttruments  set  ( amith-ciurd   111.   Rev.   atat*.   1931, 
chap.   9a,    see.   29)   which   defines   an   aseon«odation  party  ae  one  who 
has  signed   ths  instrument   as  maker,    drawer,    acceptor,   er  endorser, 
"for   the  purpose  of  lending  his  n*me   to   some  other  person." 

Jiotvi  ths  tending,   the   conclusions   averred    in    this   affidavit  ef 
merits,  ws   think  it  is  apparent,    construing  the  affidavit   striotly, 
as  we  must,    that  plaintiff  did  not   assume  any   such  relationship.      In 
ether  words,   notwithstanding  the   conclusions  asserted   it   is  apparent 
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that   the  m^ney     rocured  from  the  hank  km  not  an   udviu-ceaent  upon 
any  rotii    estate  mortgage  loan.      Indeed,    the   uvcrs»f»i>t»>  of  the  affida- 
vit distinctly  show  that  no   nuch   final   agreement  for  a  real   estate 
loan  was  &ade  b&twec-r:   the  parties,   no  money  was   s/sj  advanced   on   it, 
no  bonds  or  Bxcrt,,af;e  were  ever   executed.      Plaintiff   oontendo   that 
the  arrangement  by  which  $95,000  was  obtained  was  entirely,  separate 
and   distinct  from  tho   transaction  of  the)  proposed  loan  wuioh  was  to 
be    secured  by  1  real    estate  aort^age.      While   trie   parties  way  have 
had  the  rea.    estate  loan  ir.    contemplation   at   that   tins,    the  proposed 
agreement   therefor     was  iivtqt     consummated,      li'  it  hhd  been   It  would 
at  most  have  given  to   the  hospital   a  right  of  action  in  which  daaagsa 
(li  it  had  been  possible   to  prove  any)   would  havs   reen   unliquidated. 
It   is  perfectly  apparent  from  the   rtatsstents  of  the   affidavit,    that 
the  hospital   at  no   time   complied  witn   the  requirements   stated  in   the 
lstter  of  the     ond  &  **ortt;age   ^oapony  dated  January   2d,  1932.   1  either 
the  hospital  nor  the  defendants  signed   any  loan  application;    they 
executed  no  berths;    they  executed  ne    trust  dscd.      Indeed,    the  affida- 
vit do^s  not   show  that   there  was  any  tender  of  a  trust  deed  or   any 
bonds,  air  does  it  allege   that   there  was  a  merchantable   title  on 
which  a  real   estate  loan  mi4$ht  have  been  predicated,      fhe   application 
to  open  up  a  jui^ent  by  confession  is  addressed   to   the   equitable 
jurisdiction  of   the   court.      *o   facts   appear  intr*   sufficient   to    cause 
the   exeroise  of   equitable   powers.      9m  the   contrary,    it  dearly  appears 
that    theee   defend ante   owe  a  debt   lor  which    they  h»ve   fciven   their  note 
and  which  upon   every  principle  of    justice  and  fair  dealing  they  should 
repay. 

We  hold    that   the  proposed  ~3C,uoG   real   estate  lean  and  the 
125,000  loan  wore   separate   and   dietinst   transections   ijievler  t.    >.om. 
180  111,    App.    547);    that   plaintiff  *ri   an   accomodation   endorser; 
that  he   is  holler  of   the  note   in   due   course   for  value   and   is   entitled 
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142  IM,  217,  92  Kan.  ?M;  Qrw  t.  Bpptpp.  183  111.  App.  233. 
Mor*oT»r,  plaintiff  boia*  *  holdor  fpr  a  good  and  raluablp  con- 
sideration, parol  pvldonop  would  not  bo  adalaoiblp  tp  Tory  tho 
ton*  pf  tho  npto.  FpalnT  y^  SUlaa.  211  111.  App.  348;  Proaf 
Wppttrn  Hat  Wprfcp  ▼  .  PridP  Mat  fcp..  324  111.  Apn.  24* ;  Hlnodalo 
atotp  Bonk  t.   Lrtlp.    242  111.   App.   151. 

Fpr  thooo   roaaono   thp  judgaont  of  tho  trial    court   lo 
ai"firao4. 

AVfZKMBD. 

O'Cpnnpr  and  ae&urply,    JJ. ,   eon  our. 


- .   .    ■ 

rr  »<?  », 

-.  • 


3*531 

FHAMX  SCHL-iGaX   and  T3HE3A  ) 

mum ,  ) 

Del' endiu.tw  xn   »rror, 

vs. 

WWii.       ,        JUfl,    AAJKiOhSO 
BAKACX  and  8.    0,    HOOVER, 


EflhCH   TO   8UFBR10*   00VBT 
vf  COO&  COnMTY. 


1'laintiffs   in  Arror.  *W   I     1     I.Ae    603^ 


*R.   F&&IIP1 -  fcATCHm 

DELIVERED  Ths  OPIfclO*    OF   THE    COUKT. 

Ic   w.   action  on   the   eu«  lor   fraud    and   deceit    the   jury 
return**  a  verdict   for  plaintiffs  in    tne   tun  ef   $20, c^,    end  upon 
action  for  a  new  trial  and  plaintiffs'    remittitur  of  #lu,Goo,    the 
•ourt   entered  judfMent  in   the   bob  of  $1C,000,  watch  defendants 
seek  to  reveres  by   this  writ  ef  error. 

The   declaration   was   in  one   count  which   in   substunss   enargsd 
that   plaintiffs  were   the  owners   of  a  two-story  eight   apartment 
building   in  Chicago,  worth  ever   and  above  encumbrances  916,000   and 
were  poosesssd  of  Money   to   the   amount  of  #2687. 5c;    that   defendants, 
whs  wsrs  real   estats  brokero,   knowing  that  plaintiffs  were  ignorant 
concerning  real    eetat«  and  real   estate  M©rtfca*  *e,    oonspirsd   to- 
gether for   the  purpose  and  with   the  intention  of  chsating  and  de- 
frauding plaintiffs;    that   to   that  and  they  proposed  to  plaintiffs 
that  plaintiffs  should  tmads  the   apertmeat   building  and  aoney  for  a 
worthless  junior  aortt-age  of  the   fase  Talue  of  *2o,oco.      the  decla- 
ration  charged   that   defendants   fraudulently  and   falsely    represented 
that   the  swner  of  the  junior  mortgage  was  one  4sphle  Ward  whs  was 
wealthy  and  a  spendthrift,    and   that   for  the  purpose  of   protecting 
her  it  was   their  deoire  to  trade  thie  junior  Mortgage  far  plaintiffs* 
building;    thst  the  mortgage  was  worth  ite  full    face  value  upon   ths 
aarket,    and   that   it    could  he   sold   at   any   tins   for   its   full   value; 
that  it  was  like  "gold   in  a  pet,"   end   that   ths  Maker  of  the  Mortgage 
was  worth  half  a  Million  dollars  and  had   oubctantlal  pereonal  wealth; 
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that  his  name  on  th«  oaper  w»e  worth  ten  times  ths  value  «f  the 
mortgage  Itself,  •n--1.  t  nt  the  real  estate  securing  the  mortgage 
was  worth  twios   tht   face   value  of   it. 

The   declaration   •▼erred    that   all   el'    th«ae   representations 
were  false   and  untrue  and  war*  made  witn   the   intention  of  procuring 
the  apartment  building   an>1  money  of   plaintiffs,    and    that  by  means 
thereof  plaintiffs  entered  into   a  written  agreement  01    exenauge 
purporting  to  he  with  Sophie   Sard,    executed  a  warranty  deed   oornr ey- 
ing the  promt  ess  to  ons  marie  J.   Banaeh,    and  said  the   sum  of 
#8eS0  to  Henry  S.   Banaeh;    that   in  making   tne   exchange,   attorney's 
foes,   ehargee  for  protended  profess ional   aervlces  of  defendants  as 
brokers  and   am  tints  on    the  principal  sf   the  junior  mortgage  wore 
paid  by  Plaintiffs,   and   that  further  eonepiring,    defendants   caused 
a  pretended    sale  of   the   junior  mortgage   to  be  held  at  which  Henry 
S.   Banaeh  protended   to  buy  tnis  mortgage  for  his  own  benefit;    that 
thereafter  the  holder  of   the  first  mortgage  forsolossd  ths  rights 
Of  ths   Junior  holder,    all    to    the   damage  of  plaintiffs  In    ths   sum 
Of   *33,000. 

Defer  danta   filed  a  plea  of   ths  general   issue/     Ihere  mas  a 
trial  by  jury  and,   as  already  stated,   a  final  Judgment   in  ths  sua 
Of  #10,000  was   entered    against   defendants  and   in  favor  of   plaintiffs. 

At   the   eloso  of   all    the   evidence   there  was   a  motior    for  a 
directed  verdict    in   f  ivor  of  defendants,   wuiea  was   denied.      It   is 
assigned  and  argued  as  error  that   ths  court   refused   ts  grant  this 
motion  for  a  directed  verdict;    that  the  court  failed   to  give  in* 
struotions  requ*sted  by  defendants,    and    that   there  wss  as  proof 
of  damages  resulting  ffetB  the  alleged  misrepresentations. 

It    is  not   eoiit*n'sd,    as  we  understand    it,    that   there  is 
no  proof  tending  to   establish  the  f^cts  alleged  in   ths  declaration, 
but    defendants   insist   that    their   instruction   for  a   directed  verdict 
ohsuld  have  bssn  given   for   the  reasoa   that   ths  roprsssntatlomo  a  on 
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vhish  plaintiffs  reli-d  ware  not  material.       •!.•  of    thaea   vapr a a en- 
tat  ion  a  wae   that  tha  Junior  mortgage  "»•   owned  by   ||  pAie   Aard,   a 
very  wealthy  woman  who  wee  a  ependthrift,    and   the  reaaoc  far  call* 
log  It  m   to   keep  her   fro»   squandering  the  money.      Defeniants    amy 
that  nalthar  tha  wealth  af  ttre.   Ward,   nor  har  hablta  of  epending, 
nar  their   daaira  to  proteet  her   theref roin ,vaa  material  or  w  uld  make 
any  difference   orowided  plaint  Iff  a  got  good   title   to   t.ie   junior 
msrtgage.      They  alta  a  numb  r  of  caaea,    ajajh   aa  Young  w,   Youn^r   115 
111,    430;   yuaha  4  Lang  Co.   t.   Alttred*e  |  uo. .   242  111.    38;    and 
Salaol   t>   HolCQKb  A  iioke  hanfg.    Oo. ,    241   111,    App.    102,   all   of  vol* 
in   eubatnnce  hold  that  to  Juetify  rcaoiaalon  of  a  contract  by   :.qi 
of  the  partiaa  to   It   on  the  ground   that   Its  execution  was  induced 
by  false  repreeentations,    it  must  be  made  to  appear   that  the  repre- 
eentatione  vera  Material.     Defendants  alas   say  that  other  represen- 
tations pro-red  on   the  trial  were  not  actionable  becauos  tney  vers 
only  expressions  of  opinion   aa   to   the  valve  of   the  aort^age.      They 
say  that  It  is  wall   settled   that   such  renreaentaticna  will  not   sup* 
port  an  action  for  desalt,   and   they  olte  to   the  point  iuoa  v. 
SowjaJLM.   *•   HI-    *-:   gndclsy  v.    Johns.   120  111.    469 ,   and   a  largs 
number  of  other  eases. 

It   is  urged   further  that   In   any  ©want   it  appears   that  the 
repressntatlons  were  net   relied  on,  becauss  plaintiffs  themselves 
sxaoiined    tha  pr  rati  tea  before   the   deal  was   coneummated;    and  j-lll,- 
atrom  v.   Trials  Tread  lira  co.  .   22(.   111.   App.    5BC;   Johnson  v.  Miliar. 
899   ill.    276,    and  uvstad  v.    Corny.    321   111.    354,    are   cited   to   thio 
point. 

It  will  be  unneeeaaary  to   review  these   cacee  at  length. 
They   all    atate  unquestioned   rulec  of  law  where   the  partiaa   to  a 
trancaotion   are  dealing  at   ana* a  length   and  no  fiduciary  relation* 
ship  exist e.      Tbia  present   ease   la  distinct thsd  from  all    these 
caess  In   that  here  two  of  the  defendants  at  least  were  acting  as 
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brokers   for   plaintiffs  and    therefore   owed   a   fiduciary  duty   to    them. 

A  few  of  the  many   oases    that  might  be  cited   whioh  point   out   this 
distinction  are  Hank  v.   Brownell,    120   111.    161;   Murry  v.    Dowd,   167 
111.    368. 

The  other   defendant,    Henry  S.   Banach,    had  knowledge   of 
the   fiduciary  duty  Of  his  codefendants   and    is  therefore   held   to  the 
same   rule.      Norris  v.   Taylor,   49   111.    17;   Miller  v.    John,    208  111. 
173;    12  Corpus  Juris   538. 

It   is  said  that   these  representations  were  not  proved   to 
be   false;    that   Soohie    Vard  was   in  truth  a  wealthy  woman  and  a   spend- 
thrift,   and    that   the  fact   that   the  second  mort.'.-u^e  "became  of    sub- 
stantially less  value  a  few  months  after   the   date  of    the   sale  would 
not   prove   twit   it  was  not  worth    its   face   value  at   the  time  of    the 
exchange  or  that   defendants   did  not  honostly  and  reasonably    believe 
it   to  be  worth  its  face  value;   that   the  representations  as  to    the 
financial  ability   of  the  maker  of    the    second  mortTac;e,    one 
Goraleski,   were  made   in  <:ood   faith  and   appeared  to  have  been    sub- 
stantially true.     However,    all   these  matters  were  for   the  Jury, 
which   returned      its  verditt   to    the  contrary,    and  we  are  not  dis- 
satisfied with  the  ver   ict. 

It   is  further  urged   that   there   i  s  no  evidence   in   the 
record   tending   to  show   that   defendants  had   knowledge   of  the    falsity 
of    the   representations  made  by  thorn.      They  either   knew  or   ousfrt  to 
have  known,   and  whether    their  representations  show  an   intentional 
oversi-ht  of    the   truth  or  reckless  disregard  of  whether   their 
representations     were   true  or  false,    they  are  liable. 

It   is  urged  that   there   is  no  evidence  that  plaintiffs  were 
damaged,    but  it  is  clear  that   they  lost  their  equity  in  the  building 
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and  that   the   equity  vas  of  th«s  value  el   #16,troo.      ihe  Jud^ent   en- 
tered le  for   only  910, CuC. 

It   is  urged   thai   the  eourt  eiiod  in   refusing   to   lnetruet 
th«*  jury,    as  recuftted  by  defendant,    that   the  repreeaatatiene 
that   Sophie  Vfc.r'1  tm  a  »*»Ith>  w«B»*n    *na  e   apencitnrift   and   defend- 
ants were   anxious  to  protect  ner,   would  net  constitute  iogal   fraud 
and   that    it   did  net  aake    any   differentia  whetner    ^opnls  *ard  wae   the 
owner  of   the  Junior  aortgage  or  not.     What  we  hirm  already   aaid 
disposes  of   thin   contention. 

!)«fend.»nt*   also    asked    the   eourt   to    instruct    tne   jury   to   tha 
of feet   that   if  plaintiffs  had   examined  tne   property  prior   to   the 
signing  of  the  contract,   defendants  would  bet  be  liable  is  fraud. 
This   contention  also  has  been  heretofore  in   substance   considered  by 
ue   and   found  inapplicable  to   this   record. 

It    is   also   urged   (feat    Uie   court   erred  in  tnat   it  peralttea 
the  oaee   to  go    to   the  jury  without     any  instruction   as  to   the  rule 
by  widen  damages  were   to  be   estimated.      If  defsndants  desired  in- 
structions along  this  line,    the  request  should  haws  bean  aaas  to 
the   court   in   the  usual  way. 

W«   thin*    there  is  no   rewersible   error  in  the  record,   and 
the  judg&ent   is  therefore  affimed. 

O'Connor   and  iioiiurely,    JJ. ,    concur. 
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MIL3R4D  8,  bOOXH,  ) 

Appellee,         ) 


vs. 

TU8  PRuBaVi'lAi.  IiiiiUhAfcCi.   CO. 
07  Al»2tHICA,    a  Corporation,  ) 

Appellant.  ) 


SffFXAL   FROM  8UFK.  A(I 

^II.A.6033 


a*,  jwasiiDiat.  Juaviwit  a  i 

WUtHM  Til*  OPIMOU   0/  TH*   M       . 

In  an   action  In  assumpsit  uoon   a  life   insurance  nolioy   an* 
upon   trial  by  jury  th«r«  waa  a  verdict    for  plaintiff   in  the  sua  ef 
$1106.26,   upon   ehle.i  tha   court,   overruling  Motions  for  a  now  trial 
and  In   arrest,    entered  Judgment  froa  which  dafandant   appaala.      At 
tha   close  of   all   the  evidence  there  wae  a  action   ay  defendant   far 
an   instruct  ion   in  Its  favor,    which  *••   denied,    and   it   la   oontandad 
in   this  oourt   that  tha  f»ota  did  not  Justify   the  verdict  and  furthar, 
that   tha  court   erred  In  giving   certain   instruct  lone  at   tha  request 
ef  plaintiff  and  in  permitting  eelf-eerving  docuaente  offered  In 
behalf  of  plaintiff   to  b«  received   in    evidence   over  objection. 

The  policy  in   question  was  lsaued   April   16,    1913,    and  the 
company  thereby  agreed  to   ineure  the  life  of  Irene  oaoukalr  for   the 
sun  of  81000.      Plaintiff,  Aildred  uhoukeir  tfooth,    io  a     daughter  ef 
the  insured.      There  is  practically  no   dlepute  ae  to    the  facte. 
February  85,    1914,    the   insured   disappeared   frost  h<*r  home   and  has 
ever  einee  been  absent   thrrefroa.     Plaintiff   contende  and  defendant 
deniee  that   the  eire  lastanoes  appearing  in   evidence  are  sufficient 
to  ralee  a  presumption  ef  the  death  ef  the  inaurad,    an*)   that   the 
court  under  all   the  circumstances  whiom  appear  in   evidence   cculd 
reaeonably  find  that   the  insured  ae  a  aatter  of  f  *ct  was  dead  prior 
to   the  beginning  sf  this   suit.      Plaintiff  filed   a  notice  and  made  a 
claim  against   defendant   under  the  policy  on  Auguet    ?2,    1930.      Pay* 
■ant  was  refused,    and   this   suit  followed.      The  f  -cts   concerning   the 
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absenoe  of  the   insured,    or  whleh   the   jury   could   reasonably  find    to 
bt   established  by   the   evidence,    a'jp*er   to  be   no   fellows: 

The   insured  wae   an   American  born  woman  of  /.nglisn   extrao- 
tlon;   her  maiden  name  was   Forner;    oh*  married  David    las  ran   -<houkalr, 
a   Syrian  by  nativity,   who    came   to   Chicago   during   tue  V.'orld's      air 
in   1893.      The   fnr.lly  home  *sb  at   MM  h**t*  *JnT*   avenue,   Chicago. 
Six  children  were  born   of     he  marriage,    the  oldest   oJ'  whom     was 
plaint iff,   rhe   at   the   time  of  the  disappearance  of  her  mother  was 
eighteen  years  old.      The  youngest    child  was  ten  years  old.      The  mote 
was  about  forty  years  old   and   the  f  ther  about  four  y*»ars  older. 
The  father  wae   an  importer  and   cleaner  of  oriental   rugs  and   con- 
ducted his  business  at  1?1©    -last   47th   street,    at   1*61    ^aet   47th 
street,    and   at   a   factory  st   4540   Cottage  Grove   averue;    he  was   an 
expert  on  rugs,    ths  mother  on   laces.      The  busineat   seems  to  have 
eroepered  an*   the  family  was   1      |  od  financial    taaaltmfjBj    they  kept 
a  servant  at    :or.e;    the  mother  won >«d  ham 4   in  hand  with  the  father  at 
ths  business.      Plaintiff   at   tail    time  was  attending   a  Vusiness   sol- 
legs  an1   the  younger  c;111ren  -were   all   gelug  to   school.      The  father 
usually  went    to  his  business   about    elg-ht  o'eloek    in    the  morning,    and 
the  mother  went  to   it   after  the   children  were  off  to   school;    she 
kept  the  books  of  the  business. 

Sometimes  the  husband   and  wife  would  remain   at   the   storo 
until   twelve  o'eloek  at  ni?nt.      In   addition   to  her  work  in  the 
business  ths   Insured  did   sewing  for   the   entire  family.      Plaintiff 
oould  not  remember  that  her  mother   ever   took  any  oxter-Jed  vacation. 
The  business  renulred   praotloally  all   of  her  time   a*4  1ft  little. 
If  any,    time   for  pleasure  or  recreation.    Her  mother  said  to  her 
before  leaving  that,   she  was  la  need  of  a  rest   and  on   several  oc ca- 
tions  spoke  of  taking   a  trip  to   California.      Whan   she   disappeared 
she  took  a  eomplets  wardrobe,    at   le«st  $100   in   cash,    and  Jewelry 
consisting  of  watches,   bracelets,    rui<l   fourteen  <fia«:on4  rings.      At 
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the  time  of  her  dieapoearanoe  oho  left   four  netea,   ono  of  which  «u 
adrtreaaed  to  plaintiff.      The  original  had  b  en  dcetroyed,   but  a 
eopy,   which   lo  In  evidence,    la  at  follow*: 

"by  Dear  klldred:      I    on  writing  you  tueoe  few  linee   to    aay 
good-by  for   some  time  --   X   do  not  know  for  how  long,      ho  a  good, 
doar  girl;    otlok   to  what  you   arc  doing,    and  you  will  make  a  good, 
ouooootful  woman,     iio  good   to   the  root  of   tho    'kide'   and  don't  got 
oo   angry  about   little    things;    thoy   arc  not  wortn  whllo. 

1    euppoee  you  did  not  think  I  meant  what  I   aaid  whon  I    told 
you  all  how  1   felt,  but   thlo  is   tho  way  of  11  fo;    t.ingo  do   turn  out 
oo*      I  have  not  boon  a  bit  oontentod,   and  aa  I  wanted  no   fuse,   1 
thought  thlo  would  bo  tho  only  way  to  do. 

Look  after  grandma  a  little  bit  and  eort  of  look  after  tho 
etore.  You  know  all  about  tho  goods  on  eonelgnment;  there  will  be 
enough  money  coming  in  to  pay  for    tho  fov  little   t:  ings  I  have   eold. 

i»e  a  good  fcirl   and  be  happy.     Don't  worry  about  me.      avery- 
thing  lo  0.   a.      1   will  write   to   y  u.      Don't   fuse   about   everything. 

..•e  a  good  girl,    an  1    if  papa  makea  much  of  a  fuee,    cry  to 
calm  him  down;   he  will  got  over  it   La   a  few  day a. 

Tell   everybody  1   am  away   lor  a  root,   to  vlolt  ooao  frlcndo, 
and  don't   oay  too  much  about  anything  to   anybody.     With  love  and 
kiaooo,   1   am,   your 

aejoma." 

The  huaband,   David  H.Shuukair,  had  a  couoln  named  Sam 
Bahmed ,  wno    aometlmea  vloited  at    the   home   and  who  *aa   about   eighteen 
yeare  of  age.      Ho  dioaopeared  at   about  the   oamo  time   that  kre. 
Shoukair  left,    and    comment  *aa  made   on   thla   f.*et  by    their  mutual 
frlendo.      Some  of  tho  eloeeot   friends  evidently  thought   that  tho 
mind  of  the  mother  had  been  affected.      All    the   teotioony  ia  to   tho 
off  est   that   there  had  boon  no   aerioua  marital    trouble   euoh  as  would 
cause  her  to  diaaopear.      In  1916   ths  father  obtained  a  divorce 
(plaintiff  says,  msat  reluctantly    *nd  upon  her  lnalatenos.)      Tho 
father  died  in  1919  leaving  a  will,   and  in   1921    the  estats   recovered 
insurance  made  payable  in   tho  policleo   to   the  mother  upon  tho  theory 
that   ohe  was  dead.      Shortly  after   the  disappearance  the  father 
eaussd  an  advertlaement   to  be   inserted   in   ths  Chicago  Dally  Tribune, 
•kyrtls  down  with  dipthorlm,   Dave,"   to  which  there  was  no   response. 
The  father  wao  well  known   among  the  oriental   traders   and  by  Syrians 
all  over  the   country,    and    the  Syriano   in   this   country  generally  knew 
of  the  disappearance  of  the  wife  and  mother. 

One  of  are.    3houkair'e   eloeeot   frlendo,   a  krs.   Harris,    tea- 
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tlfled   that    shortly  before   the    iieappearanee   of  krs.    onoukair   they 
lunched   together   downtown;    tact  mre.    Uhoukair   then    told  her   that 
■he  wee  going  away  to  get  a  reet  end  vacation,   which   ahe  hag  net 
had   for  many  yeare,    and   that   ahe   at    that   time  mentioned  California 
as   the  piece   to   whicn   she      inht   go    «nJ    eaid   tnat   an   elderly  lady 
friend  might  go  wltn  her,    that  ahe  would  not  b«  t,one  long,   that   she 
would  probably  write   to  her  (the  witnees)    aad  would  write  to   the 
children.     Mrs.   harrls  newer  heard  from  her  nor  hawc  any  of  the 
children. 

The   ine-j ranee  policy  was  discovered  by  a  brotner  of   plain- 
tiff in  going  through  a  deck  in  1930,   and   this  by  way  of  explana- 
tion indleatee  that   the  destruction  of  the  letter  by  Mrs.    Uhoukair 
to  her  daughter  was  not  an   Intentional    spsliition. 

Kernel  H.  maomed,   a  brother  of  uam  Banned,   tectlfled  that 
he  remembered  the   time  of  the  disappearance  of  hie  aunt;    that  he 
was  than   employed  by  -ears  .voebuek  &  Co.;    that  she  called  him  cm 
the    'phone  and   eaid,    •Good-bye;*   that  he  wished  to  persuade  her  to 
stay  but   she   eaid,   "Ho,   X  am  going,      1  hawc  only  three  minutes  to 
catch  my  train.*     He   said  that   this  was  a  couple  of  months  after 
his  brother  lrft,    and   that  he  has  not  heard   from  his  brother  sines 
that   time. 

The  foregoing  is  in   substance  the  testimony  received.      De- 
fendant argues  that  mere  abeence,  no  matter  how  long   continued, 
dcee  not   raise  a  presumption  of  death,   and   that  when  the  reasons 
for  the   leering   -«nd  lsng   continued  absence   arc  known   and    explained, 
no  presumption  of  death   arisee   at    the   end   of   seven  yeare  or   at   any 
other  time.      It  ic  urged  that   the  circumstances  under  w.ulch  Mrs. 
Shoukair  disappeared   chaw  that   the  disappearance  was  intentional; 
that  under   the  circumstances  she  would  not  naturally  communicate 
with  her  family  and  friends,   and    that  in   such  ease  the  law  does 
not  rales  any  presumption   that   sne  Hied  at   the   end  of  seven  years 
sr  at  any  other  time. 
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to  do  not  underetand  the  luw  to  be   tnat   in  ordor  to  raise 

•  preemption   of  death  upon   a  disappearance  of   thio  kind  it   io 

neeeeeary  to   ohow  an  intention   to  return,     ▼hilr   thoro  io  language 

In  Kennedy  v.  Modern  Woo^aen  of  America.   243  111.    §60,    and  u  ay  ton  v. 

Poultablo  life  Assurance   Society.    248  111.   App.    439,   wiilah  might 

bo   oo  eon et rued,  wo  hold  in  Flersol   v.   aasaaehusotta  ttut.   A,lfo  Ins. 

po. ,    860  111,   App.    878,   aftor  reviewing  those  oaooo   that   11  was  not 

noooooary  to   ohow  ouch  intention.        "o  oaid  there: 

"An  examination  of   the  caeee  indicate*  that    the  prerequl- 
eltet  which  would   justify  a  presumption  of  death  are   (l)    that   the 
peroon  whoso  death  lo  la   question  has  disappeared  froa  his  las) 
known  abode,   dmiclle  or   residence;    (2)    that  he  has  neither  returned 
thereto  nor   communicated  with  those  with  whom  ho  would  naturally 
communicate  if  alive;    (3)    that   inquiry  has  boon  outdo  at   the  laet 
known  plaoo  of  abode  of  the  pereons  wuo  would  naturally  hoar  from 
hi*  wltnout  obtaining  information  indi eating  that  he  lo  alive. 
Out  of  proof  of  such  material   facts  a  presumption  of  death  arises 
ao  a  matter  of  law,   but  it   io  a  rebuttable  presumption  wtvleh  may  bo 
disproved  by  evldeneo  of  facts    tending  to    show   that   the  party  pro* 
•umed  to  be  dead   lo  alive.  * 

«e   think   that  opinion    states   the   essential    elemante  whleh  atuet  bo 

proved  in  order  to   raise  a  presumption  of  death,   although,   an  lo 

thoro   stated,    thio  io  a  preoumption  which  io  rebuttable,    and  it  lo 

for  the  jury  under  all  the  evidence  to   say  whether  or  not   the  fact 

of  death  hao  boon  established.      Under  all   the   circumstances,  wo 

think  the  question  here  wae  for   the  jury. 

Defendant   also   cont en-Is   that   instructions  given  by  the  court 

for  plaintiff  wore  erroneous  beoause   they  were  predicated  upon   the 

assumption   that  the  mere  absence  of   the  lnourod   for  more  than  oeven 

yearo  raised  a  presumption  of  death  without  reference  to   the  absence 

being  explained  or  unexplained,   and  uavton  v.   equitable  Life  Aesur- 

ftftcf  Sft,ol,»U.   248  ■**.   App.   432,   and  Plorool  v.  Mass.  feutual  Life 

Ins.    Co..    26     111.   App.    578,   are   cted.      Wo  have   examined   the   in- 
struct  tons   and  do  not   find    them  subject   to   thio   objection. 

there  io  no  reversible  error  in  the   roeord,    and   the  judgment 
is  therefore   affirmed, 

tfsfsMossb 

O'Connor   and  MeUurely,    JJ. ,    concur. 
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kR.   PR*SJT>1*Q   JU3TIC1  MATCHlfTT 
DILXYIRKD  XftZ  OPIMOa   0/    TKu   COURT. 

Plaintiff,    Albert,    sued   defendant   bank  alleging   that  on 
September  26,   19 33,   ho   drew  a  chock  on  his    account    in    tho  bank   to 
tho  ordor  of  ono  Fltsgarald   for  1613,   whioh  defendant  wrongfully 
refueed  to  pay.        Plaintiff  filod  tho  eonnon  oounto. 

Defendant   filod  an  affidavit  of  merits  donying   that  plain- 
tiff had  a  checking  account  with   tho  beak;    that   tho  bank  was  under 
any  obligation  to  honor   the   cheek;    that  It  had  unlawfully  refused 
to  make  payaent  on  plaintiff '•   check,  or   that  it  was  liable  to 
plaintiff  under  the  common  oounto. 

There  wae  a  trial  by  the  court  with  a  finding  for  plaintiff 
and  Judgment   thereon  for  $618,  whieh  tuie   court  io  asked  to  reveroe. 

The  principal   contention  of  defendant  le  that  the  eourt   erred 
in  lto  rulings  upon   receiving  and  rejecting  evldenee  and  in  its  con- 
struction and  inter  rotation  of   certain  writings  executed  by  the 
parties.      The  evidence   shows   that  plaintiff  prior   to  August   24,  1932, 
had  an  ace  unt  with  defendant  bank,   una  that  plaintiff  deposited 
$612   in   it,    against  whioh  amount  he  drew  his   cn*ck.      Defendant,   haw* 
ewer,    refused   to   pay  the  cheek,  having  applied  this  deposit  on   a 
note  of  plal    tiff  whioh  by  its  terms  was  past  du*.      Defendant  eon- 
tends  and  plaintiff  denies   that   the  bank  sight  lawfully  do   this, 
and   this  seems  to  be  the  nub  of  the  con  trover ey. 

The   evidence   shu*s   that   on  January  14,   1932,    plaintiff   executed 
and  delivered  to   defendant  bank  his  promissory  note  of  that  date, 
payable  to   lto  order,    for   tno   sua  of  63627.96,    due  six  months  after 
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date,  with  interest  at   eix  oar  cent  per  antium  after    due     until   paid. 
The  not*   recitee   that    the  maker  hae   deposited  with   the  bank  aa   col- 
lateral  oaourity  "for   tha  payment  of   thla  or  any  othar  liability 
or  llabllltlee  of   tha  undereigned, ■   to   tho  holdor,   duo  or   to  become 
duo,  or  that  Might  thereafter  be   contracted  or  exietlng,    an   "aseign- 
■ant  dated  January  14,   1938,   of  n,   A.    Albert,    relating  to  one-half 
of  hla   lnteraot  in   any  and  all   prooeedo   to   become  due      im  under 
truat  Agrees. ant   dated   January  22,   1026,    and   known  »a  Liberty  Truet 
4  Savings  Bank  Iruat  ho.    770;"   and  alee    "note   signed  by  Liberty 
Iruat  k  -avinge  hank,   *e  Trustee  under  lta  liruat  Ao.   117ft,    and  not 
individually,   dated   January  2,   1632,    duo  February  2,   1937,    in   princi- 
pal  aua  of  d4,0ou.uo,   ©>  interact  payable  February  and  August   2nd  of 
eaeh  year,   scoured  by  Iruat  Deed  of  even  date  to  uerman   "aldmaa. 
Trustee." 

The  note  eontalna   the  ueual   elauaeo  giving  the  bank  the   right 
to   call  for  additional   aeourlty  and  full   power  and   authority   to   the 
legal  holier  to   •*  1,   tranefer,   aaaign  and  deliver  the  whole  of  tho 
property,   at   ito  option,  witn  or  without  advert! ee* en t  er  notice,   and 
after  paying   expeneee  to   apoly   the  realduo  of  tha  proceeds  to  tho 
payment  of   "either  er  all  of  sail  llafclll  ties ;•   further,    Met   In 
oaae  the  collateral*  are  insufficient   to  pay  principal,    lntareot, 
eoeta,  attorney 'e  foeo  and  expennea,    the  maker  should  pay  to   tho 
local  holdor  tho  deficiency  forthwith  with  interest. 

It  further  provides;      "And   eaid  bank,   or  ita  aaalgna,   is 
hereby  authorised  to  apply  upon   tnla  note,   or  upon   such  deficiency, 
any  money  or  ether  property  in   the  poeoesslon  of  said  bank  or  its 
aaalgna,  belonging  to   the  underolgned,   or  any  or  either  of  tnern, 
Said  collateral,  or  any  part  thereof,    and   the  prooeeds  of  the   sale 
thereof,   or  any  part   thereof,    ehall    bo  applicable   to   any  other  note 
or   claim,  whether    lue  or  not,  held  by  tho  eaid  bank  or  ite  assigns. 
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Against   the   undersigned,    or   any  or   *ither  of   thsai  »•." 

The  not*  provides    tnat  the  itiktri,    endorsers   -xn*  guarantors 
severally  waive  demand,    protest   and  notice   of  non-payment.      It   eon- 
taina  a  joint    and    several   powsr  of   attorney   to    confess   judgment   In 
favor  of   the  legal   holder  for  "as  ituen  as  may  be  due  according   to 
the  tenor   and  effect  of  said  note,   with  Interest   thereon,"   and   to 
waive  and   release  errors,    etc. 

The  note  Is  a  printed   form,   and  at    the  and  of   the  printing 
the   following  clause  lo  Inserted  In   typewriting:      "Payment  of  the 
within   collateral  note,   or  any   renewal  or   extension    thereof.   Is  to 
bo  Bade  in   aooordance  with   the   tents  of   the   above  mentioned  assign- 
ment of  B.   A.   Albert  to  Liberty  Trust  &  Savings  hank."     The  note 
ohowo  endorsements  before  and  after  maturity  of  varlouo  amounts  as 
representing  part  payment e  on  the  note. 

The  assignment  referred  to  woo  received  in  evidence  and 
is  ao  follows: 

"For  Value  Keeeived,    X  hereby  assign,   transfer,   and   sot 
over  unto   the  liberty  Trust  &  Savings  Dank,   one-half  of  any  and 
all   proceeds  to  become  due  me  under  and  by  virtue  of  a  certain 
Trust  Agreement   dated   the   22nd   day  of  January,  A.    D.    1926,    and 
known  ao  Liberty   Trust  A     avings  Hank  Trust  lo.    770,   with  the 
under stat: ding  that   said  proceeds  is  to   apply  on  account  of  pay- 
meat  of  a  certain   collateral  note  dated  January  14,   16  33,   in  the 
prlnolpal   susi  of   *3627.9ft,    and   interest,   as   evidenced  by  said 
noto  which  has  been  executed  by  m\   A.   Albert. 

"It  io  further  understood  that  this  assignment,  and  the 
monies  to  be  received  thereunder,  is  to  be  applied  upon  any  re- 
newal  end/or  extension  of  oaid  eollatoral  note, 

"Dated  at  Chicago,   Xlllnoia,    thia  14th  day  of  January, 
A.    ©.    1932. 

«•    A.    Albert. 

"ACOXFTAkCX 
Wo  accept  the  foregoing  assignment,  oubject  to  all  of  the  provl- 
alono  of  aaid  trust  agreement. 

LIEKRTY  TR03T  A  SAVINGS  BaMC, 

*m.  Aabakor 

Aost.  Cashier. 
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•TJIU8T»*9  utokoemut. 

Ths  Liberty  Trust  *  Savings  bank,   as  Trustee  under  its  Trust  J»e. 
770,  hereby  aofcnowl edges  rsssipt  oi'  tut  foregoing  asei^rmtnt   this 
14th  day  of   January,   A.    D.    1932. 

LlhURTi   TKUST  4  mAYUUW  BAka, 
As  Trustss, 

ay  fa.   Lsvlason, 

Trust  Officer. • 

Upon   ths  trial  plaintiff  undertook   to    ehew   by  oral   eenver- 
sations   said   to  have   la* on   plaos   just  prior   to  or   eonte*  -oreneoue 
with  the   execution  of  ths  note,    that  tho  abevsmwntioaed  tyoe»ritten 
ssntsnes  wn  r»l   cod  upon  ths  nots  for  tho  purpoos  of  manlfostlng 
ths   intention  of   tho   parties   that   tho  noto    should   so   paid   sxslusiTSly 
out  of  the  prooeeds  of  ths  assignment.      Plaintiff,   over  objection, 
was  permitted   to    state:      "It  was  absolutely  understood   «md  dis- 
cussed  that  no  other  funds  of   any  ting  would  be  used   to  pay  that 
nets  and  that  finally  X   agrssd  to  do   this  and  put  it  sn  ths  nets. 
Otherwise,   I  would  never  have   turned  over   ths  mortgage.     Ths  note 
was   signsd  after    the  endorsement  was  put  on   and  agreed   that   that 
would  be  ths  understanding  and  axran&aiaer.t.  <      ine  motion  on  tho  part 
of  defendant   to   strike  out   this  and   similar  evidence  was  denied,    and 
an  sffer  by  defendant  to   show   the  amount  of   inieetedneee  duo  upon   ths 
noto  on   August   5,   1922,  was  excluded  -   apparently  upon   th<*  theory 
that  it  was  wholly  immaterial. 

It  is  apparent  that   ths  finding  ef  the  court  was  based  upon 
ths  parol   evidence.      That  parol    evldenoe  of   conversations  had  eon- 
tstBporaneoue  with  or  prior  to   the  sxseutisn  of  integrated  written 
documents  is  generally  inadmissible  ts  vary  the  terns   thereof,    is 
elementary  and  scarcely  nssds   ths   citation  ef  author  Itiee.      8t<rlins 
midland  Coal  Co.   y.   great  Lakes   Coal  fc  Coke  Us..   334   111.    281,    la  a 
reeent   eass  illustratlvs  of   the  rule.      Also,    ths  nots,    ths  assign- 
msnt   and   ths  typswrlttsn   eertei.ee  should  be  construed  together,    and 
if  possible   svsry  slauss,   phrase    *n.1  word   in   ths  integrated  writing 
Should,    if  possible,   be  givsn  a  meaning.      Weger  v.   Robinson  hash 
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^Of   U>*    34°   U1«    «*8    J—  *•    Aehland  ataf  Bank.    346   111.    1?4, 
are   otiti  illustrating   this  wall    settled    rule  of  interpretation. 
It   is   also    apparent    that    ths  note  and    the   assignment    should  be 
oenetruM   as  a  single   contrast,    elnoe  the   two   instruments  were 
executed   at   the   sane   time  and  as  a  part  of  the   easte   transaction. 
■erne  Ins.    Co.   ▼.   i^avortts.   46  111.    863;    Toledo   Commuting  scale  Co. 
▼.    Tyden.    Ill    111.    App.    31.      So*   alee  Restatement  ef    rne  i.aw  of 
Contracts,    sections  23?      to   244. 

Interpreting  the  assignment,    the  note  and   this  typewritten 
es  do  r  s  fin  en  t    as   a   single   document,   we   do  not    find   any   rutbipulty 
whloh  would   render  the  parol   evidence   rule  in  applicable.      There  is 
not  a  word  in   the  writings  when   this   construed,    together,  w.  i ch 
would  Justify  the  interpretation:  which  plaintiff  euggeets,    either 
that  the  collateral   security  must  be  exhausted  bef  re  any  other 
funds  of   the  debtor  could  be  applied  upon   the  indebtedness  or 
upon  a  deficiency,   or  that   the  promise  of  payment  in   the  note  Is 
conditional   sm.J   the  note  payable  only  out  ©1    the   specific   funds 
which  might  be  derived   frota  the   asslgrjaent.     An  interpretation  of 
the  latter  kind  is  rendered    juite  Impassible  by  the  foot   that   in 
addition   to   the  aeali^runent  otiidfll  was  pledged  as  collateral,   plain- 
tiff also  pledged  a  mortgage  note   f  r  $4000,   secured  by  a  trust 
deed.      It   follows,   of   course,    that   the   court   erred  in  receiving 
orer  objection  oarol    avidenee  which  would  contradict   the  express 
tenas  of  the  note,    and  in  rejecting   the  erljenoe  offered  by  de- 
fendant  disclosing  the   amount  which  was  due  upon   the  note  at  the 
time  plaintiff's  aoccunt  waa  appropriated  for   the  payment  of  it. 
Indeed,    the   collateral  note  expressly  grants   ts    the  holder  of  It 
the  rltifrt   to   charge  to  plaintiff's   account   the  principal,    interest, 
etc.,   when    the    same   should   become    «,ue   and  payable. 

Plaintiff  also  insists  that   defendant   did  not   oreeerre   the 
Questions  raised  for   rewlew  because   the  record  does  not  disclose 
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any  exception   taken   to   the  oYexrulijag  of  notions  for   the  orrcet  of 
Judgment  and  for  *  now  trial,    and  clteo  *  number  of   authorities 
•uoh  as  Cllas*  V«g  Co.    t.    Aaerlaan   Ia*i  Co..    234   .'.11.    l?p;   Kxyfllls 
t.    frrenoh.    M    111.    434,    "uian  noli    that    **.   exception   to    the  ruling 
lo  essential   to   a  reTi#w.      fhie   la  not   tho   1m»   since    the   amendment 
of  eeetlon   31  of   the  .-r  actios  act   ( -iaith-iiurd's  111.   Krr.    .'.titi,, 
chap.   110,   eoe.    ai).      3ee  iiiller  t.   /iaderoon.   2C9  111.   607,    mi   tho 
oases  following  that   decioion. 

Jfor   the  errors  already  considered   tha    ju.i«»ent   is   reTereed 
aad   the  osuse  reminded. 

KBYtHSSD  AND  EUDtASTBD. 

I  'Cora.or   and  i. courtly,    JJ,t    concur. 
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In  an  notion   in   contract   on  *  bond   and  uoen   trial  by  the 
court,    Uxcru  was  a   imding  lor   plaintiff  In    tue   sum  of   fc2bl.46, 
on  whioli.  the   uourt   ontorod  judgment  wuleh  vt   are  asaed  to   reveree. 

Ihe  band   in   question    #»■    executed  august   22,    1931,    and  by 
its  terms   the   Coa^erce   w?*aualty   vc.    agreed   In   consideration  of   tho 
premium  to   pay  to   plaintiff,    described    in    tho  bend  aa   tho  employer, 
within   thirty  days  alter  proof,    «uon  pecuniary  loss   "aa   the  Mnployer 
Shall  have   sustained   by  any  aet   or   aota  of  fraud,    aie,*onr,sty,    for* 
gery,    theft,    embeszlewent,  wrongful  abatraotioa  or  wilful  mi  appli- 
es t  ion   comml  tted  after   the    -ate  h*r<*of  by  *r«nk  7,eaeon   f  here innf  tor 
called   the    'employee')"   etc.      At   the  time  of   the  exeouti   n  of  tnio 
bond  j'rany.   I>eaoon  was    the  president   and  treasurer  of   the  north 
Chicago   Hospital.      ihs  hospital   and    plaintiff  had  entered  Into   an 
agreement    in  writing,   which  provided  that   plaintiff   should   olaoe 
in   the  ho s -vital  an  X-ray  laboratory,   which    the  hospital  was  given 
the  option  of  puronaeln*   during  the  period  of   the  contract  -   three 
years.      The   contrast   a1 so  provided  that  plaintiff  agrsed  to  pay  to 
the  hospital  twenty  per  cent  or    tho  gross   income  fror.   the  laboratory 
on   the   first  £1000   -wd   then  on  the  h*sis  of  a  silling  soale  u-   to 
thirty  pegr  cent  on   the  gross  ooll*'oted   inceao   in  excess  of    .VcO  a 
month.      1'hs  hospital   agreed   to   account  to   plaintiff  lor  all  moneys 
collected   fro*   the  business  oJ'    the  a- ray  laboratory  arid   to  insure 
plaintiff     protection   for  all  monsyo  so   eo Hooted,   and  the  hospital 
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agreed  to  furnish  the   surety  bond  for   25000   covering   the  trtuurtr 
of  the  hospital,    ooei  of  the  bond  to  bo  defrayed  by  plaintiff.      The 
bond  woo  apparently  executed  pursuant  to   tho  pr  vision*  of  this 
contract, 

Tho  evidence   shows   that  plaintiff  did  busineeo  with  tho 
hospital  from  Juno  30,   19  31,   until  it  wont   into   tho  hands  of  n 
federal   reeelver  a>out  boroh   ?9,   1932.      During  that   time  elaintlff 
performed  service*  according  to   tho  contract  for  tho  fcorth  Chicago 
Hoopltal.     Partial   payments  woro  mode  according  to   tho   terms  of  tho 
contrast,   fro*  time   to   tims,   and  there  lo  now  duo   to   plaintiff  a 
balanoo  of   $251.46,   which   lo   otlll   uz.pa.id. 

Tho  evidence  fur  trior   ehowe  that  *r.   Twood,   preeidcnt  of   tho 
plaintiff  institute,   had  a  conversation  with  Dr.   Deacon  lieveaber 
13,   1931,    in  which   Dr.   Deacon   said   that  ho  did  not   thon  hart  tho 
money  to   pey  what  wao  duo,   but   that   fron   that   data  lei  would  permit 
plaintiff  to  keep  100*  inotead  of  *>#,  wtich   it  wae   entitled  to 
under  tho  eontraot,   and  oredit   tho  other  20<  on  the  back  aoocunt, 
and   thio  wao  done   fro*  that  dote  up  to   the   time  the  hospital  wao 
taken  over  If  tho  Federal  receiver. 

There  lo  no   dispute  that  the  balance  of  $251.46  lo  due  to 
plaintiff  and  hoe  not  been  paid.     *r.   Tweed  teotified   that  there 
wao  no  definite  time   oot  for    the  hospital    and  plaintiff  institute 
to   render  accounts  to  each  other;    that   eometimee  tho   collection  wao 
made  monthly  but  later  on  it  wae  aade  every  day;    that  up   to   tho   tine 
the  bond  wao  In   effect  monthly   state  onto  wore  rendered;    that  tho 
petition  for  benkruptey  against   the  hospital  was  filed  September  Id, 
1931,   and   the  hoopltal  wao  behind  In  ito  parents  at   that  time  •  by 
how  such  he  wao  not  able  to   oay.      A  receiver  wao  appointed  bar oh 
29,   1938. 

The   evidence  further  snows  that  a  bookkeeper  of  tho  hospital 
as  a  natter  of  fact  handled  the  money;    that   tho  checks  of  tho  hospital 


•iff      .111*  :ob  »tf  o^f   »no*  wfl  i    ,  I**J*e*rt  ti 

eiil  diln  ••«».  •■  rf? 

«  la  a&asif  MM  ?■•*  W  ;ji«9j( 

♦  &•  ',.;!«   ftauAJJSi 

•  ■■  :     ;   -  -.;-.    -   ■ ;. ;   >'.      ..  :"'      -   -  ,:  *        ;.\   -<     -  •  r  •     j.  >  •      ,  -?J^ ».??:  tllJfl    Hi". 

i 

I 

I        • 

. 
. 

-■»  tattzmmA  *4  ,X€9I 

.=■:*  o*,fala*;q*i   »j»>?  ?»¥£«&»?  A      «V»*    c* 

tail  .  ft  i#^ti.a  «  cjh 


went   through  her  httnde;    that  Dr.    Deacon    signed   those   check  e  and 

no  ono   else;    furthor,    that  Dr.   Deaoon  no  president  and   treasurer 

of  the  hospital  had   absolute  oontrol  of  the  money.      Iho  president 

of  plaintiff   institute    testified: 

"There  was  no  definite  tine  oot  for   the  aorth  Chicago     ca- 
pital  and    the  General  Hadium  institute    to   render  accounts   to   each 
other.      Sometimes  it  was  collected  Monthly,   later  on  it  was  col- 
looted  etfery  day.      Up  until    the    tine  the  bond  wao  in   offset 
monthly   statements  were   rendered." 

There  is  no  proof  in  the  rooord  as    H  whether  any  dividend 
has  or  has  not  been  paid  by  the  bankrupt,    and  the  amount  of  loos 
which  will   finally  fall   upon  plaintiff  io  not   sstablishoo  by  the 
evidence. 

The  question   for  determination  hero  lo  whether   the   condition 
Of  the  bond  hao  boon  violated.      It  io  not  dloputed   that  the  bank- 
rupt  is  indebted   to   plaintiff  for  the  amount  for  which  judgment  warn 
rendered,  but   the  surety  contend o  that  th<*re  io  no  proof  in  the 
rooord  of  any  mot  or  acta  of  fraud,   dishonesty,    forgery,    theft,   om- 
oe*slO£<ent,    "wrungful   abstraction  or  wilful  mi omppll cation"  by 
/rank  Deacon,  who  is  described  in   the  bond   ao  the   employee. 

Plaintiff  clteo  Murray  v. JhMfcMJflj  y  stflttk  Ina-  H»- . 
t04  111.   Amp.    568,  and  City  Trust  «afe  Deosslt  &  bursty  io.   v. 
Los.   204  111.   69,  which  hold   that  a  bond  prepared  by  the  obligor 
would  be  most  strongly  construed  against  him  in  case  of  ambiguity. 
W«  do  not  question  that  rule,   but  cannot   find  anything  ambiguouo 
about   this  eon tract.     On  the  other  hand,    oimilar  provisions  of 
insurar.ee  contraoto  have  boon   construed  in   actions  brought  to   re- 
cover thereon  under   similar   circua.atw.coo   in  a  number  of  casss 
cited  by  defendant.      In  all   of  these  it  has  been  held    that  it  io 
not   sufficient   to  prove   that   an  unpaid  indebtedneos  exlets,  but 
fraud,   dishonesty  or   intentional  wrongdoing  of  some   sort  on  the 
part  of  the  eaoloyee  must  bs  established.        rlon  /fitting     Mills  v. 
l!.    S.    fidelity  |  Guaranty  Uo..   137  a.    0.    5  6;    TO  L.R.A.   167; 
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H— PJgg  Caal   Co.    v.   Fidelity  *  i3tpo.lt   U)..  94   Fed.    731;  £lxilU.. 
ino.   v.   Fidelity  k  Caaualty  Co..   193  to.    860;   108  A.   W.    86.   and 
Louie  Flilti  Drv  Qoodc  8jy   v.   FUcUty  »  Pspoelt  Co. .   228  Ala. 
38B;    138   So.    800. 

In   the  last  m en t toned    case   the  phrass    "wilful  misapplication" 
la   oonstrued,   and  tha  court,   after  examining   the  authorities,  holds 
that  the   same  was  so   eloeely  associated  with  the  words  preceding  as 
to   take  color  therefrom,   and  that  proof  of  soms  kind  of   intentional 
wrongdoing  is  necsssarv    to   eatabllah   tho  liability  of  the  Inouranoo 
company.      This  was  the  conclusion  of   ths   court,   althoug ■  the  rulo 
that   the  conatract   should  be   censtrusd  liberally   in   favor  of  ths 
Insured  and    atr.ctly  against   the   company  was  applied. 

following  these   authorities   it  must  be  neld   that   ths  proof 
here  was   insufficient   to   establish  liability;    that   tha  finding  for 
plaintiff  was  contrary  to   the  law  and   tho  facts,    and   that  it  was 
orror  to  ant  or  judgment   in  favor  of  plaintiff.      It  say  bo  that   tho 
bond  does  not   axpreaa  tha   real   intention  of  the  parties,  but  if  so, 
it   cannot  be   corrected   in    this   suit. 

For  thaao  roaaona   tha  Judgment  will  be  reversed  with  a 

finding  of  facts  and  judgment  hero  in  favor  of  defendant. 

KXV&R88D  WITH  FlJOIkU  OF  FaCTB   *i»D 
JUDGKtffcT  H2KS. 

O'Connor  and  ncGurely,   JJ. ,    concur. 
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36578  /IlOIMi  Of   FACTS. 

Wo  find   as   f»ots    that   the  •▼idauoe   in   this   case   lalli    to 
•stab! 1 ah  an/  wrongful   abstraction  or  wilful  »1 ■application  of 
any  Moneys  or  oroperty  by   tho  estployse,   ?ranir  Deacon,  or  any 
intentional  wron^d   ing  by  ht»,  or   any  aot  or   conduct   ouch  ao   to 
giro  tho  assured,  plaintiff  In   t..is   caao,   a  right  of  action 
against   defendant   insurance   company. 
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i'<<^t>L  ,0:  on  wum  if  uom 

•z  rel.  oaCAh  UsLLUOk  as  Auditor 
of  Public  account*  of  the  tate 
oi    Illinois, 

Complainant*, 

VS. 

CITXZXRS  TRUST   AM»   SAVINGS  BAM, 
*  Corporation,   ot   al„. 

Defendants. 


y~ 


Apoeal   Of   OLIVSR  #.    SMITH, 

Claimant   -   Appellant, 
ve. 

RRWIR   J.    ZUKHJ.S,  Receiver  of   Citizen* 
Truot  and  Sayings  Bank, 

Respondent  •  Appollos. 


APPKAL   PROH  SUPERIOR 
COURT  Q)f  coo*  MORI, 


271  I.A.604 


MR.    PRJSlDIRO  JUSTXC*  UaXCHBTT 
BRLIVTSRSD  THE  OPUJlOa   QF  THR   COURT. 

This   ||  an  appeal  by  claimant  Smith  which  has  boon   consoli- 
dated for  hearing  with  General  So.    36619, (whore  osslan  Cameron   is 
the   claimant   and  appellant)    from   an  order  of  the   court  which  over- 
ruled  the  exceptions  of   claimant ,    disallowed  his   clelm  and   ontorsd 
judgment   for  costs   against  him. 

The   amended   state,  eni  of  claimant  was   filed  May  23,   1931, 
an!   averred  that   the  bank  of  which  respondent   is  receiver,   on  Decem- 
ber  27,  1936,    fraudulently   converted   to    Its  own  uso  472   shares  of 
oapital    stock   of   eel  J  bank,    then    the  property     f   claimant.      The 
statement  averred  that   the   conversion  was  fraudulently  concealed 
by   the  bank   and   its   then  president,    lit  aver,   and  ether  officers 
until   Januiry  17,   19  29;    that    the  value  of   ths   stock  when   converted 
was  $150  a   share,    sad    that   claimant  was   entitled   to   have  hie   demand 
alio •*«,•!  as  a  preferred   elaia  for   the  value  ef  hie   enures  with   in- 
terest  thereon   to    the   total    amount   of  #33,563.40.      The  claim  of 
Osslan  Cameron  le  by  aesl*nment  from  sjmita  and  involves  110  of  the 
earns   shares.      Hie   a  ended   claim  was    submitted  at   the   oeme  time   as 
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that  of  Smith,    *nd  ho   aek*d   that    the    c«Kt  bo   allowed   as   a  proftrrod 
elaim  In   tho   amount  of  U9.474.52. 

The  rooorda   In   IMM   two      proceedings   art   similar  and 
prooont  identical  ejections   for   our    consideration.      Xhe   claims   stand 
or  fall    together.      Th-   controlling  question   in   eaoii   eass  is  whsther 
tho   final  orior  entered  wa*   proper  under   the   evidence. 

It   seems   appropriate  to   oall    to  mind   some  of   tho  or  oontr  a* 
dieted  facte.      Glaimnrt,   Oliver    «nith,   aees<o  to  have  organised   tho 
hank   and  became  its  president    In  1905.      Its   capital    atook  when 
organised  was   |5O,0C0   and   its   shares  were  of  the  par  value  of  $100 
eaoh.      Smith   regained  president   continuously  until   December  17, 
1921,  when   the  bank  exaclnera  called  tho  direotora   together  and 
dleeleeed  to  than  that   |MN  had  been  on  over  issue   of   stock  of  tho 
bank  (which  at   that  time  had  been   increased  from  $50 ,000  to  3200,0007 
to  the  amount  of  285  shares.      Haiti;    thtreupen   resigned  aa  president, 
and   in  January,   19?2,   H.   15.    Stavsr,   who  had   theretofore  been  one  of 
tho  direotore,  was   elected   to    succeed  hiw  and  continued  to   aot  aa 
praaident  of  tho  bank  until    It  was  closed  after  a  run  on  August  4, 
1930.      Although  no   longer  president,   ikaith    continued   to   aot   as 
director  until   the  brink  cloaed. 

The  amended  claim  of  ifciith  all ogod   the  conversion  of  tho 
following  certificates:      I  o.    73  for  25  shares,  *o.   161   for  12 
shares,   J*o.    16?!   for  10   aharea,   to.    177  for    -:5   sharoa,  to.    194    for 
19    shares.  Vs.    245   for  ICG    shares,   i»o.    244   for  luO    shares,   ko. 
245  for  40  shades,  ■»,    ?47  for  ICO   aharea,    and  another  oertlfioato, 
tho  number  of  which  waa  not   alleged,   for  41   aharea,  making  a  total 
Of  472  sharoa.      Cameron 'a   amended  claim  alleged  the  converalon  af 
atook  r^prrssent?!  by   Certificate  *o,    34o   for  10   shares  and  Certifi- 
cate So,    242   for  10,    shares,   making  a  total  of  lit    aharea.      With 
the  exception  of  the  certiflcato  for  41   aharea,   all  of  thooo  cer- 
tificates wero   introduced  in   evidence   and  appear  in   the  reoord. 
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It   appeare   front   the**   eertifleetea   an  A   from  the   evidence   that    all 
of  thorn  wore   laeued   to    Smith   and   that    they  were   endoraed  by  hi* 
and   olthor  eancoll*^  or  reisrued   to  othar  peraone  while  ha  vaa 
praaldant  of   tha  bank. 

The   claim  that   the   etc  ok  wae   converted   a  a  em*   to  bo  hnaod 
almost   entirely  upon  the   teetinony  of   Ssaith,   who   In    aubatanoo 
•tatta  that    theee  aharea   of   stock  had  beam  put  un  by  him   aa   collat- 
eral to   a  number  of  hla  netee  which,  vera  hald  by  different  banke; 
that   eome  of  th-  diraotore  of  the  bank  were  ondoraara  on   thaaa 
notee,    and  that   an  arranr  ement  was  mode  by  which  Staver  waa  to   take 
up  tha  rotee  whan  they  were  oald  and   ahaw  tha*  to   tha  director a (   ao 
they  would  knew  that   tha  obligation  had  bean  met.      Smith   aaya   that 
ha  ordered  the  different  nctee  nnd  collateral   turned   ewer  to  staver 
for  that  purpeee.      He   «nys   that  he   «**ked   Rtaver  for   a  atateasant 
after  the  notes  wer*  ~>nid   mi   t^rtt   Stxver  aald  he  would  give  the 
atateaent  to  hir.  but   thnt  hr  MMf  ftal   ao.     Ke  alee    aaya  that   101 
of  theee   oharet  were  to  bp   turned  rvor  to  hla  friend   and  partner  - 
one  Hu,:hee,   tc  who?   he  waa  at   that  time  indebted,   and   that  ha   flrat 
learned   in  a  proceeding  before  Boater  in  Chancery  Pollack  on 
January  17,   19??  t    th-it   theee   301   aharee  had  net  been   turnef  over 
to  Hughee  and   that   the   other  certificates  had  been   cancelled. 

The  proceeding  before   the  barter  involved  a  creditor'a  bill 
brought   gainst   Smith  by  on*   Fireman,  a  caae  which  finally  reached 
this   court  end  waa  conaidered  |y  the   second  dlviaien.      Fireman  vft 
Smith,    261   111.   App.    641.      Hughes  waa  dead  at   the  time  of  thla 
trial,  but  he   teatifled  in   that   case   that  h*  newer  received  the 
301    aharea  of  bnnk   atook  which  ware  to  hawe  bean   given   to  him. 

3nlth   admlta    that  prior   to  hla  resignation   from   the  presi- 
dency In  19  21,   there  waa  no&e   confusion  Willi  regard   to   the  out  stand* 
Ing  aharea  of  the  bank,    for   some  of  which  Interim  eertiflcatee  had. 
been  lseued.      All   of   the   ateek  aold  by   the  bank  waa   aold  through 
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Smith,      Smith  at   that   tine  was   friendly  with   etaver,    and   apparently 
tney   continued  to  be  an   friendly   teraa  u.>    to    the   time   that   6 t aver 
gave  his  ttttluaaj  before   tno  uaster  in  the  eaae  of  JUrofean  v. 
Smith.      Throughout   tha  years  ho  never  wroto  a  lottor  about   this 
stock   ana    seems   to  have  made  uo   demand  in  regard    to   it  until    alter 
that   tine,      imiith  admitted  upon    uie  hearine   that  ae  hai   recel-rcd 
aa  a  setter  of   fact  luij    snares  of  the   bank   stock  repreeented  by 
certificates  «oe.    290,   291,    BM  and   305.      li   alee    admitted   that  he 
authorised   to  be  ieaued    to  one  ~ing  4  b   shares  and   4   aharee   to   one 
Deary,      It  would    tiierel'oi  e   appear   taat    claiuant    Jmitn  vas  quite 
mistaken  as  to   a  substantial   »>art  of  his  claim  when  h«   filed  hie 
statement,      uaith's   evidence   and   a  transcript  of  ths   testimony 
giv«i  by  r.taver  at  the  hearing  beloro  the  master   in  i'lrcman  y. 
kaitfa  vai  practically   UM  only   evidence   submitted  in  behalf  of 
claimants, 

Cameron,  hovever,    testified   wo  a  written   demund  made  on 
Bt&ver  for   ui   examination   of   Ust  books  of   uhe  bank  on   January  17, 
1927, 

Ctuver'e   testimony  is   to    the  eff eat   that  when  he  became 
president   she    stock  issued   by  the  beak  was  in  a  mucn  mixed   condi- 
tion;   tli*t   Sj^ith  h..d   -old  practically  tsU  Oi    ths   increaaed  atoak; 
that   acme  persons  h<*d  paid  for   their    is  took  and  ftad  net  received 
certificates;    that  Suith  had  iscued  some  rcoeipfcsior  stock,  -   some 
signed  by  him  personally,   some  signed  by  aim  ii.   the  name  of  the 
bank  .and   the  bank  exeeiner   aaked  hist,   £taver,   to   straighten  the 
natter  out.      .Haver  saya  tuat  he  had  numerous  conversations  with 
Smith  in  December,   IV* 21,  and  January,   1922,   about   issuing  the   etoek 
at   the   can*  ■    sometimes  in    the  presence  of  t'oodrov,  who  was  the 
aaahier  and   vioe-preeident,   but  mostly   !■    ths  presence  of  Campbell, 
w.<0  was  the  bank   examiner;    that  tkslth  told  hia  to  issue  certificatea 
in   every   oaae  where  there  wae  an   interim  receipt  or  where  he  (Smith) 
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had   sold    ths   ntock;    that   Umith   turned  over   to    tne   bank   examiner 
whatever   etoek  he  had  whiah  was  net  up   ae    collateral,    and    that 
when  Hughes'   note  was   taken   osre  of  a  part   oi    the   utock  which  was 
collatersl    to   that  was   turned  ewer  to   the  bank  examiners  and   the 
rest  to  hisi  (Staver)    to   distribute,     he  cays   mat  he  and  Smith 
continued   to  be  friendly  until   1923  or  19  29,   when  he   stopped  1  Slid- 
ing money    to   Smith,      lis   also   eoneedes  error   in   the   evidence  given 
in  Fireman  v.    Smith. 

Staver 'e  testimony  is  corroborated  by  Ludlow,   a  certified 
public  accountant,  wno  made  an  examination  of   the   stock   certifi- 
cate books  of  the  bank;   by  Woodrow,   cashier  and  vice-president, 
who  was  connected  with  the  bank  from  1028  until   it  eloeed.      he  is 
also   corroborated  by  all    ths  writtsn   evidence  which  appeare   in   the 
case,    and   it   cannot  we   think  be   seriously  contended   tnat   the  evi- 
dence of  Smith,  practically  uncorroborated  and   eontradicted  as  it 
is,   can  be  given  weight    sufficient   to  overcome   the  finding  of  the 
court. . 

Without  Koing   into   the  matter  in  great   detail,  we  think 
there  are   eeveral   reasons  which  prselude  giving   any    such  weight   to 
Smith's   testimony.      Bis   evidence   ie   inherently   i  probable,   his 
lack  of  diligence  almost   amounts   to  laches,    (he  delayed  almost 
ten  years  before  asssrting  any  claim) ;    the  denials  of  Staver  are 
corroborated  by  all   the   ciroujustancee,   by  all   the   documents  and  by 
the  testimony  of  Woodrow   and   the  bank  examiner  -   these  make  It 
quite  impossible  to   reach  any   conclusion  other  than  that   ex  recced 
by  the  finding  of  the  decree. 

Respondent   contends  (erroneously,  we  tr.ink)    that   since   the 
master  saw  and  heard   the  witnesses  and  his   finding  was  approved  by 
the  chancellor,   the  decree  will  net  be  reversed   ee   contrary  to   the 
evidenoe  unices  an   examination   should   disclose   that   ths   findings 
of  ths  ehanosllor  are   clearly  and  palpably  wrong.      There  are  eaees 
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v   lch    to  hold,   but   ths  lattr  autherltlss   are   contrary.      The   rult   it 
that   the   findings  of  a  latter  under   such   clreunotunoee   arc  advisory 
and  only  prima  facie  correct.      They  are  to  be  given   due  weight,  ef 
course,   but    they   do  not   have   the   ease   force   ae   the  verdict   el'   a 
jury  or  ae  the  findings  oi"  a  deoree  where   the   chancellor  has   seen 
and  heard   the    witnesses,     bpi'fts   v.   kofftp.    3vC   111.    45;   Larson  v. 
cloy.   255  111.    664;   Oliver  v.  Hose.   2»   111.   637.     However,   the 
oompl airing  party  upon   review  should  point  out   evidence  ■uffleient 
to   overcome   the   finding  el  the  master  which  is  considered  grins, 
faplc  correct,      booh  evidence  has  not  been  pointed  cut  in   this   case. 

Claimant   endeavere   to  sect   this   situation  upon   a  theory, 
which  apparently  did  not  preeent  itself  to  him  at   the   time  hie   claim 
was  filed.      That   theory  is   that   in  a  ease  of  this  kind  a  bank  is  in 
the   first  instance  held  to    the  liability  of  a  trustee  ex  malsf  ieis. 
and   that  the  burden  is  on   the  bank   to   show   that   it  was  not  guilty  of 
negligence  or  misconduct.      AjLlaon  v.    Salem  B.    &  JL.    Asaof , .    27^   111. 
336,    is   cited.      That   case   is   quite   easily  distinguishable  upon   the 
facte,   since  the   transfer  of   stook  was  there  made  anl  the  proceeds 
of  it  paid  out  without   the  production  of  the  certificate.     Here,    the 
certificates  were  produced   and   duly  endorsed  by  the   claimant.    Smith, 
to  whom  and  by  whom  they  were  issued.      This  being  the  situation  as 
shown  by  ths   record,   it  was  necessary  to   establish  a  case  for   claim- 
ant  and  to  shew   facts  from  -*hlch  a  fraudulent  oonvereion  mi.ht  be 
inferred  by  a  preponderance  of  the  evidence.      Claimants  did  not  most 
that  burden  of  proof,    and   the  order  of  the   chancellor  is   therefore 

affirmed* 

JjfllRMXD. 

O'Connor  and  he3urely,    JJ.,    concur. 
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THJt  PXUFL&  iiV  XfCK   STAT*  OV   lLLlAGXu 
ex   rel.   oat Aii  l<£L30Ji   ao  Auditor  of 
Public  Account*  of  the  State  ©l    Illinois 

Uoibpi<ilna£ttsl 

C1TISWS  TRUST   A   UAVXMfc.  »A*K. 
a  Corporation,   et   iJ., 

Def  enfant*. 


OMZAI   CA*KRO*, 

( Claimant.)        Appellant, 

▼•. 

XRWI*   J.    ZUKHL8,    Keoeiver 
of  Citiseno  Trait  u  Savings  bank, 
(Respondent)      Appellee. 


APPEAL  FROR   PIP  ?IOR 
COURT   <  .     .  COURTY. 
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LR.    FKESIUIAU    JUSTICE  UATCHKTT 
fiiaZVKRCD  THL   OFUXOI  OiJ  T12:   OOOXX, 

The  faote  MM   the  law  oa   this   appeal   arc   similar  to   rhoso 

whion  appear   in   case  General   ;«©.    3661  a,    claim  of  Oliver  P.    Qcith, 

in  which  we  have   this  day   Tiled  an  opinion.      ?or   the  reasons  oot 

."crth   in   that  opinion,    the  decree  hero  will   also  bo  affirmed, 

OTM, 


O'Connor  and  KcSurely,   JJ. ,    cencur. 
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JOH*   A.    ttAJSD, 

Appellee, 

VB. 


AUDJCR30* ,  ) 

Appellant.  ) 


APPEAL   AOM  MUHC  IP  XL   COURT 
Oif   CHICAGO. 

2  71  I.A.  60 4J 


*«.  i»RKi5iDU;ii  Juanci  katckstt 

BRLIVIB»D  7H2   OPlAlOi.   0*    HI    COtmX. 

Jaud,   plaintiif,    sued   to   recover  for  damages   sustained 
"by  reason  of  a  collision  between   the  Auburn  automobile  ho  was 
driving  and   the  Pierce  Arrow  automobile  driven  by  defendant, 
Anderson.      There  was  a  trial  by  tho  court    and  a  finding  for 
plaintiff  in   tho   eum  of  £395.76,    and  a  notion  for  a  now  trial  And 
in   arrest  of  Jud»j»ent  having  boon  overruled   thoro  wao  Judgment 
on   tho  ItBufaaf,  for   that   amount,   whioh  dofondant   seeks  to  reveres 
by  this  appeal* 

It   to  urged   for    reversal    that    the    finding   and   tho  judgment 
are  contrary   to  tho  law  and    the  arid en so,   in   that  tnero  lo  no 
proof  of  negligonoo  on    tho  part   of  dofondant   and   tho   evidence 
ohpwo  plaint  if  l'  wao  guilty  of  contributory  negligence. 

Tho   collision  occurred  at   tho  intersection  of  -t.   lawrenoo 
avenue  and   51st   rtreet   in  Uilcago.      St.  Lawrence  avenue  is  a  pub- 
lic hithway  extending  north  and   south  and   51st   street   is  an   caot 
ant)  woot  public  ni^hway.        Thoro  was  a  street  oar  track  en   Slot 
street,   and  that   etroet  by   an  ordinance  of  tho  City  of  Chicago  had 
soon  declared   to  bo  a  "through"   street,    the  ordinance  providing 
that  every  operator  of  a  vehicle  or   otreet  oar  travoroing  gay 
otreot   inter eeeting  a  "through*   etreet   should   stop   such  vehicle 
or   street   car  before   entering  upon   the   "through11   otreot,    but   that 
eueh  stop  was  not  required  when  a  "Uo*   clonal  was  »  iven  by  on 
official   traffic  oignal   or  noliee  oificer.      The  ordinanoa  directed 
that   the  Coaaxi  55 clone r  of  Public  worke  wee  authorised  to   erect 
suitable  signs  visible  by  day  and  ni^ht   to  designate  the  provi- 
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visions  ol'  this   tootlon;    that   the  Commissioner  might   «r«ot   signs 
requiring  operator*  to   bring  venicles   to   a  complete   stop   at    Inter- 
sections or   other  places   where   such   regulation  was    required  by 
public   safety. 

Th«   collision   In   this  eass  occurred  about  on*  o'slosk  la 
tho  morning  of  April   1,   1932.      As   already   stated,    defendant  was 
driving  a  Pierce  Arrow  oar  wast  on   51  at   street;    plaintiff  was 
driving  an  Auburn   ear  north  on      t.    >-a*x iuoi   avsnus,    just   coding 
out  of  th«  park;    51st   atreet  feraia   ths  north  boundary  of  the  park. 

Plain tl if  say*   that  as  he  drovs  sat  of   ths  park  and  reaohsd 
filst  street  he   slowsd  down;    that  a  "blow"    sign  was   thare,    end  that 
he   slswsd  down  before  he  reached    the   street  oar  trasks;    that  as  he 
got  over  to   ths  north  rail  of  the   street  ear  track  defendant's   ear 
hit  the  right-hand  side  of  hie  car,    at   the  rear  hub   and  knocked  his 
ear  across  the  street  and  over  the  curb  and  turned  it  around;    that 
defendant  continued  west  on  51st   street.      Plaintiff     ays  that  as  he 
approached   51st   street  he  looked  to  his   right  and   to  his  left   and 
that  he  saw  defendant   about   three-quarters  of  ths  bleek  to  the   east, 
coming  west,   or  51st   street,      rile   Ustixony  is   to    the   effect   that  he 
was  driving  his  car  approximately  from  eighteen   to   twenty  miles  am 
hour,   while,    in  hie  opinion,   defendant' •   car  was  coming  at  a  speed 
ef  fifty  miles  per  hour.      Plaintiff  says  that  when   defendant  came 
closer  to  him  defendant   increased  his   speed  and  in  hie  opinion  was 
traveling  between  fifty  and   sixty  NUtf  an  hour;    that  when  he  first 
•aw  defendant,   defendant  was  abeut   4SO  feet   away;    that   the  light  en 
defendant's   car  was  burning,    ani    that  his  (plaintiff's)   brakee  ware 
in  goo4   condition  and   aould   stop  his   oar  in   frox  ten   te   fifteen  feet 
when  going  eighteen   to   twenty  miles  an  hear.     He   sayc  he  applied  the 
brakee  to   slew  «own  %t   the   intersection  but  not   after  ho  saw  de- 
fendant's  ear   costing   fifty  to    sixty  miles   an  hour;    that  his  view 
was  net  obstructed  as  he  came  around   the   corner,    an*    that   it   lc 
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hard  for  his   to   toll  why  he    '.Un't   ■••    the   defendant '  •   oar   until 
ho   cams  to   tao  intersection. 

Mildred  Jernek,   who   «ae   riding  in   the  boo*   oomt  of  plain- 
tiff's ear   at    the   Una    in    paction,    testified   that    oho  reuectbereg 
that  plaintiff   olowod  up   at    tiio  intereectlon,    an..i    that   thoro  woo  a 
•Slow"   sign   thoro;    that  ao   th«<y  atarted  to   erooo   they  noticed 
tho  othor  oar   ooming;    thai  whan    t^cy  woro  about  half  way  in    tho 
intersection    who  otner  oar  com-  at  a  groat   opced   un.l   sejaahed   Into 
them,      Sue   say*    that  whon    they  etarted  to   orooo   tho   otroot   thoy 
could  ooo  the  othor  oar  oozing;    that  it  wao  quite  *    distance  away; 
that   they  could   ooo  ito  headlights;    ttiat   they  woro  Just   about   at    tho 
curb  lino  when   thoy  oaw  tno  other  car;    that   oho  didn't   oontlnue  to 
watch  th*  ether  oar  because   oho  thought   thoy  had  plenty  of  time  to 
orooo  tho   otroot.      She  otatod  that  it  wao  her  opinion   that  defend- 
ant'o  ear  wao  going  at  laaet   fifty  alloc  an  hour  and   that  plain* 
tiff's   car  wao  going  at  ap proximately  twenty  suleo  en  hour. 

On   the   othor  hund,    defendant    teotlfled   that  ho  approached 

St,  Lawrence  avenue  at  a  speed  of  ab<>ut   thirty  wiles   an  hoar  and 

wao   driving  between   tho   otreet  car  traoit   tax  <   tho  north  ourb;    that 

whon  he  wao  about  thirty  *>o   thirty-five  foot  from  at.  Lswrenee  avs- 

■uo  he  saw  nlaintiff  '4   oar;    that   it  was  about   the   come  diotanoo 

south    tnd   coming  at  about  V*»  eamo   speed;    that  as  tho  two   ciars  on* 

torod  tho  intersection  plaintiff  was  a  little  olosor  than  ho;    that 

hs  (defendant)   was  driving  on  a  ■ through"   street  and   that  ho  oaw 

"Stop"    signs   there;    that   a  "blow*    sign  was   against  him  and   a  "stow," 

sign  against  plaintiff,     ho  rea>e<aberc  that   the   sign  on  tot.   Law* 

rones  avenue  had  red  flasning  lights.      Defendant   says  ho   did  not   skew 
down;    that  ho  expected  plaintiff   to    stop   und    that  ho   continued   through 
tho  interoootlon  at   thirty  miles  an  hour  and  the   front  of  his  car 

collided  with   tho  rear   end  of  plaintiff  o   car.      an  one  was   riding 

with  defendant.      He   eays  ho   applied  his  brakes  when  ho   saw  the 

other  oar  oomlng. 


. 
»#  « 

.tflN 

-  ■  • 

■     • 

i 


U  art  in  B^tnan,    a  chauffeur  who   lived    In   tne  neighborhood, 
teetified   that  at   th»   tint  of   the   collision  he  wao  on   UiO  north- 
west  corn*r  of  51  tt   street    and   3t.   .Lawrence   avenue,   walking  oaat; 
that   tho  Pierce  Arrow  oar  was  oonlna  west   at  tweuty-f ive  to 
thirty-five  miles  an  hour;    that   th*  other   oar  was  turning  into 
St.   Lawrenoe   «wu*  from  the  park;    that  both   oars  were   about 
seventy-five  faet   from  the  intoi amotion   and  were  coming   at   about 
tho  eeme  rate  of  eoeed.      Tho  vftsUMe   oaid  no   a  topped  to    soe  if 
there  was  going  to  be   an  accident   an*  when  he   saw  they  wera  only 
about   ton   foot  anart  ho   startM  to   run  bea&uact  he  figured   tnat 
if  they  eideswiped   they  would  hit  him  whore  he  was  attuning. 

William  KeGee,  who  lived    in  the  neighborhood  of   the  col- 
lision  an*  who   wee  a  tnxivab   driver,    testified   that   ut   the   time  of 
the  accident  he  was   cruising  south  on  Ut.   Lawrence  avenue;    that 
he  saw  the  Auburn  car  turn  out  of  the  park;    that  botn  cars  wore 
going  about   forty  to  forty-five  stilus  an  hour  and   tnat  neither 
one  olowed   down  at  the  intersection;    that   the  fierce  arrow  hit   to 
Auburn   and  knoekod  it  oxer  onto   3t.   Lawrence  avenue.     Me  judged 
the  speed  of  the  Pierce  Arrow  fcy   the   force  gf   the  impact  to  be 
thirty-fire   to   forty  miles  an  hoj.r. 

Defendant,   w?    think,   girts   the  more   reasonable  account  of 
the  manner  of   the   ocllisitm.      He  is   corroborated   by  two   die-inter* 
eated  witnesses.      Th*  ur contradicted   evidence-   le   to    the   effect 
that   Mot   street  was  a   "through"   street  ass   that  defendant  had 
the  right-of-way;    «nd  plaintiff  la  not  yielding  th»  rlgbt-ef-way 
wao  guilty  of  contributory  negligence,      Singer  ▼.   Cross.    2B7  111. 
App.    41;    Poo?  y.    Barge*.    ?64   111.    App.    4<J4.        Indeed,    plaintiff 
In  his  brief  almost  seems  to     ono.de  contributory  negligence  on 
the  part  of  plaintiff     by  arguing  thai  tho  alleged  negligence  of 
defendant  was  wilful   and  wanton   conduct  waloh  would  avoid   tne 
defense  of   contributory  n^li.ence.        ihere  is  no  evidence  in  the 
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record   to    support    tho   theory  of  auen   crn<*uet. 

Wo  hold   that  the  eloar  preponderance  of  tho  evidence 

indloateo  that  plaintiff  «ao  guilty  of  negligence  which  hart  his 

recovery   in    talc   action,    and    tor   that   reaeen  tho    )u*tw*r.\   It 

reversed  with  a  finding  of  faot  and   Ju4f/wort  hero  for  defendant. 

JUVrfftSJiD  WI?h    a   yUDIKQ   Of   FACT 
*t*l»   IVMHHI   OH    M    L-jUTKiiDAKT. 

aeSuroly  and  v'Concor,   JJ. ,    cotcur, 


Wo  find  «•  *  fa«t    that   plaintiff,    John  a.    »*nd,  oao 
guilty  of  negligence  with  reference  to   tho   oauoo  of  cetien 
Drought  hy  hi»,   m*  that  ho  thoroforo   cannot  recover. 
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POLAR  FLUID  CO.,    a  Corporation,      ) 
Appellee, 

▼a. 


COOMBS  FJliiRAL   HOMK,    IXC.  9    a 
Corporation,  Doing  1'uslness  at 
COOMBM-M  eCRlADT , 

Appellant. 


APPIAL   FROM  MUNICIPAL 
COURT   OF   CHICAGO. 


'     271  I.A.  6<>4¥ 


MM.    PRE8IDI*Q   JUSTICE  MATCUXTT 
DELIVERED  THE  OPInIO*  OF  THE   COURT. 

The  record  here   is   quite   similar  to   that  reviewed  in   Illinois 
Casket  Uo,   v.   Cooabs  Funeral  Home  tt   al..  Oon,  ao.   36723,   in  which 
an   opinion  has  boon   this  day  filed.      Here,    as   thoro,    after   a  motion 
to   dismiss   for  alleged  defects  in  tho  service,   defendant  made  a 
notion  for  l*ave   to  pload   to   the  merits,   wuieh   amounted  to   tho 
entry  of  a  general  appearance,   and  waived   the  notion   to   dismiss. 
Tho  affidavit  here,   ao  in   that   caee,    avere   that  Cooabs,    than   nr eel- 
dent  of  the  defendant   corporation,    conopired  with  othere  to  wreak 
the   corporation,  wont   to    the  bailiff 'e  office   and  had  service  cuu.de 
on  hi* a elf ,   which  he  thereafter  concealed. 

After  a  aotlon   to   set  aside  the  eervice  had  been  denied, 

it 
defendant  made  a  motion   for  leave   to   defend  on   the  merits,   whicja/is 

elementary  amounted  to  a  general   appearance,     aioholoo  t.   The  People. 

166  111.   302;   Franklin  Life  Ins.    Co.   v.   Uickson.   197   in.   117; 

The  People  v.   Southern  Ooa  Co..   532  HI.   370;  Brown  v.   Van  neuron. 

340  111.    118. 

Ao  in  tho  Illinois  Casket  Co.  oaoe,  the  affidavit  of  merits 

hero  leaves  very  muoh  to  be  deeired;  but  it  appearo  therefrom  that 

defendant  company  was  in  the  undertaking  bueineoo,  operating  froa 

two  plaooo  of  bueineoo  -  one  of  watch  was  situated  in  Chicago  and 

tho  other  in  Maywood;  that  the  Chioago  place  of  bueineoo  woo  operated 

and  controlled  by  MoCroady,  the  Maywood  lace  by  Cyril  C.  Cooabs; 

that  Cooabo  conspired  with  persons  named  for  the  purpose  of  wrecking 
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the  business,    end    that  when    this   suit  was    riled  by   ths   earns  at- 
ternsy  who   represented  the   Illinois  Caskat  Co.  ,   Coomba  went  te   tht 
bailiff  'a  office   to  be   tarred   and  concealed  fro*  hie  aaaeelates 
ths  fast  of   aueh  aervloe.      The  clroums^anoes  are  auah  (accepting 
the  affidavit  as  trus)    that  koCready  would  not  be   Informed  with 
particularity  aa  to    any  defense  which  mi*ht  be  interpeaed. 

The   statement  of  claim  avers  that  it   la  for  goods,   wares 
and  atershandise  aold  and  delivered  ae  will   appear  from  a  statement 
of  account   attached   to  and  node  a  part  of  it.      The  statement,  how- 
ever,   shows   that  only  part  of  ths  items  could  be  said  to  be  for 
goods,  war as   and  merchandise  (  these   items  being  for  embalming  fluid) 
and  all   the  other  items,    apparently,  were  for  service*  rendered   in 
the  embalming  business.      Ths  affidavit  of  aeCready  says    that  therm 
was  an  undsrstanding  between  a cC ready  and  Coombs   that  koCready  eneuld 
render  serviee  at  the  place  of  buaineaa  in  Chicago  and  Coombs  at 
ths  plaos  of  business  in  Haywood,   and   that  if   sither  needed  help  in 
the  eourss  of  tho  business   tiiay   should  personally  pay   for   it,      ins 
affidavit  of  hcCrsady  states   that  hs  had  informed   the     residsnt  of 
plaintiff,   huntsman,   of   this  arrangement,   and   that  huntsman  knew 
that  aerviceo  performed  at   the  Haywood  sstabli enment  were  to  be 
furnished   on  the   credit  of  Coombs.      The  affidavit  further  avers 
that  defendant  corporation  had  from  time   to   time  purchased   embalming 
fluids  from  plaintiff,    and   that  defendant  had  paid  for  these  fluids 
except  a  email  unpaid  balance  which  the  affiant  was  informed  Coombs 
had  paid  out  of  moneys  he  had  collected  from  accounts  receivable 
due  to    the   corporation   and  which  he   did  net   turn  over  to   him. 

while,    as  alrsady  stated,    ths  pleading   is   crude   and  has 
elements  of  uncertainty  in   it,  we   tuink  it  doee  in   substance  tend 
to   show  a  meritorious  defence,   and  in  view  of  the  uncontradicted 
allegations   ae   to   the   coniuct  of  Coombs   in   contriving   te  bs   served 
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and  to   oonoaal   the   service  of  proeoao  upon  hia,  wo   uiini   the  trial 
court  In   tho  exereiee  of  ito  discretion   should  hevo  opened  up   the 
jud0ient   and   neraiittsd   defendant   to   interpose   it*   defense, 

for  tho  reasons  indicated   tho  Judgaent  la  rovoraod   and   tho 
oauao  roaandad  for  furthor  proceedings  eonaiatont  with  thia  opinion, 

RgVKKaSD  AliD  H^AfcDiD  WITH  Dirt&criOaS. 

O'Connor  and  lie&irely,    JJ. ,    concur. 
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XLLIY0I3  CA.JCST   CO., 
a  corporation, 

ppellee, 


COOMI;   FWcSiAl  ilOlfe,   IIC«, 
A  corporation,  doing  business 
as  CtJ' MB.  -MoCK  :^T, 

ppellent. 
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HoYember  17 ,  1932 ,  plaint It t,  Illinois  Ca*ket  Co., 
brought   stUt  Against  defend  ant,   f iliac  a  statement  of    claim 
in  which  it  arerred   that  defendant  was  Indebted   to  it  in  the 
aim  of  $9*100 .15  for  goods,  waros  and  merchandise  sold  and 
dellTered  07  plaintiff  to  defendant  at  defendant' a   special 
instance  and  request,     a  statement  of  account  wae  attaehod  to 
and  made  a  part  of  the   statement  of  claim.       The  statement  of 
claim  also  arerred   that  lovcmbrr   15,   1932,    the  account  became 
an  account   stated  between  the  parties  and   that  hy  reason  thereof 
plaintiff  van  entitled  to  interest  at  the  rats  of  five  nor  cent 
por  amram  from  that  date  to  the  date  of  Judgment. 

The  summons  issued  and  was  seryed  upon  Cyril  C.  Coombs, 
president  of  defendant  oorpor  alien,  November  17,  1932*     1*0  appear* 
anoe  was  entered*  and  on  December  6*  1932,  judgment  >y  default 
was  entered  for  the  sum  of  $5,109.26,  upon  plaintiff's  affidavit 
of  claim*       A  fow  days  thereafter  defendant  made  a  motion  to 
vacate  the  default  and  Judgment  which  was  continued   to  December 
12th,  on  which  date  an  order  was  enter ec    giving  leave  to  defemdat 
to  file  an  amended  petition  instaator.     December  19,  1932,  defendant 


v,  - 


( 


• 


i*90|  i    I  *»«■»*»! 

arJUi*   I 

I  i&r  fix 

v  -..*C$    ^    »*» 

r 

■ 

>:3    &t$ 

»waJ  si  aw. 

••     i      i  - 

•  .'   :*    IttW    $»«* 

£«**flM**t  taut   - 

I  i'»    HfitW     I 
MaOflf  L        t    "■ '  i.    «     I         ;:  -  »''     ii.V    ,.;    ii^J!.-..        ■      •         I     ■       kill    Ml 


filed  a  special  apperxanoc  In  vritin«  «hioh  stated  it  was  for  the 
purpose  of  making  a  Motion  to  quash  the  service,   to  vacate  too 
Judgment  and  to  dismiss   the   suit,      fhia  Motion  of  defendant ,  ao 
aloe  a  a* ties  to  open  lip  tho  Judgment  and  for  leave  to  defend  woro 
denied,  and   prajcd  add  «:«•  allowed  an  appeal  to  this  court. 

The  notion  of  defendant  for  leave  to  d«fond  upon  the 
acrlts  constituted  a  general  appearanoe  (Bi  choice  v.     ecple.  165 

ill.  M|    naMMnaUnanaJntn,  c»«  sat  snssnnsssl  *»7  m.  117|  ^eoalo 
w.     outhcrn  On  Co.,  332  111.  370 1     Broan  t.  Van  aenreoy  340  111. 
IIS) |  oo  the  only  question  to  he  determined  upon  this  appeal  le 
whether  the  court  erred  in  denying:  the  notion  of  defendant  that 
it  ho  allowed   to  present  lie  defense*     The  notion  was  supported  by 
an  amended  affidavit  of  Hay  G.  KcCready,  *ho  pencing  the  suit  became 
the  president  of  defendant  oorpor   tion.     The  rules  applicable  to 
such  proceedings  are  well  settled  and  oeareely  need  discussion* 
E.  K,  Co,  Tr  flaasltTl  °"of"'   *pp#  3*0  •        fhe  affidavit  is  cone  trued 
most  strongly  against  tho  aevlng  party.       tauntoa     oal  On.  w.  Msflhj 
197  HI.  359, 

It  le  not  sufficient  to  set  forth  only  facto  from  which 
a  defenee  Might  be  inferred.     Orooemam  v.     ohllebon*  90  111.  537| 
Chle»go  fire  Proofing  Co«  v.  Park  Kafl  Bank,  143  111.  4S1,     Tho 
notion  is  addreeeod  to  the   eounc  discretion  of  the  trial  court,  end 
usually  a  court  of  review  will  not  interfere  unlees  it  appears  that 
this  discretion  hns  boon  abused.         onotantinc  v.     ells.  S3  111.  198| 
Culver  v.  Brlnkerhaff.  180  IU.  543.     The  courts,  however,  exist  for 
the  purpose  of  Making  it  possible  for  litigants  to  ebt  in  Jurtioe* 
and  where  an  affidavit  of  thie  kind   shove  that  the  Judgment  was  taken 
without  negligence  upon  the  part  of  defendant  and   that  ho  has  a  good 
defenee  to  it,   it   is  the  usual  practice   to  open  up  the  Judgment* 

tho  affidavits  in  whis  case  show  that  defendant  was  a 
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corporation  aagaged  la  the  aadertakang  buslaeoei  that  af  float, 
I  ay  0*  MoGready,  wae  the  aeeretary  of  tho  oorpor  tlon,  and  that 
when  tho  omit  wae  begua  Xereaber  14,  1932,  three  dayo  before  aarrloo 
wae  obtained,  ho  a«  each  aeeretary  seat  to  tho  stockholder e  of 
defendant  oorpor-  tlon  notleo  of  a  apoelal  meet lag  to  bo  hold  oa 
Soveaber  28,  193.:,  for  tho  purpose  of  elect lag  director,  of  tho 
coapaayi  thnt  thlo  aeetlag-  wae  hold  aad  that  at  that  tlao,  charlee 
A*  Kelson  aad  yril  C.  Coanbs*  were  duly  alootod  director of  that 
oa  tho  follow  lag  day,  aaauOy,  tfoveaber  26  th,  tho  of  float  eauaod 
ao t loo  of  a  directore*  Meeting  to  be  hold  j*c  eater  3,  1932,  to  bo 
nailer!  to  all  tha  uireetore  of  the  oorpor  tlon  for  the  parpooe  of 
elect  lag  offleeroi  thnt  oueh  nee  t  lag  wn»  hold,  that  ffelooa  woo 
oleotod  eeeretarytreaeurert  that  Cyril  C.  Cooabo  ana  pre  seat  at 
both  naetlage  aad  was  ropreeeatod  by  hie  attorney,  Hoary  a.  Oanof 
that  upon  receipt  of  the  aotloe  of  thlo  netting,  >rll  ..  Cooabo 
Bdrlood  K,   .  Greeaetela,  the  attorney  far  plaiatiff,  that  tho 
otookholdoro*  aeetlag  wae  about  to  bo  hold|  that  Oroonatola  appeared 
at  tho  meeting  and  reaalaed  throughout  and  inquired  whether  it  wae 
tho  puxpeoo  of  tho  aectiag  to  ouat  Cooabo  ao  president  1  that  after* 
war*  oa  Horenber  20:h  tho  aff laat  vita  aa  at  oraey  net  Oroenetoia 
at  the  of 1  ice  of  plalatlfff  that  Cooabo  aad  air  attorney  "-no, 
are.  cunning,  tho  president  of  plaintiff  ooapoay,  and  one  Hall, 
alao  an  officer  of  plaintiff,  wore  preaeatt  ibat  at  that  nee  ting 
Oreenetein  inforaod  affiant  thnt  if  Cooabo  tat  oaotod  a«  preoidont, 
he  (Orocnotela)  «ould  cause  defoadaat  coapaay  to  bo  throwa  into 
reoeiTorahip  or  bankruptoyi  that  at  that  tlao  nothiag  was  aald  to 
affiant  or  to  hlo  attorney  about  the  pendency  of  this  Mttf  that 
affiant  belieree  that  the  netting  wao  arranged  for  the  parpooe  of 
trying  to  force  defendant  to  continue  to  retain  Cooabo  ao  pre  aidant 
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•f  defendant!    .hut  from  «ot«*«  17,  1932,  to  and  in  clad  lag 
:  cceab'T  tth  .iff  last  frequently  saw  ana    talked  with  Coombs,  But 
that  Com**  aid  not   infant  affiant  or  ■  nj  ether  of  the  employees 
of  defendant  that  emit  had  heen  filed  by  pl.inti   f  or  that  he  had 
been  served  with  process  thereini   that  the  principal  place  of   the 
undertaking  business  ens  at  45Ce     herldan  rond  in  the  city  pf 
Chleage,  eith  a  branch  at  Haywood,   Ulinoiaf     that   certain  naaed 
aaooolatea  of  Cyril  Coombc*  including  hio  brother  and  hia  attorney, 
and  a  former  employee  of  defendant  company*  hare  caused  another 
company,  known  &s  the  Xaywood  Funeral  Home,  to  be  incorporated! 
that  a  largo  part  of  the  ateok  of  thia  corpor-  tion  ia  held  by  the 
partioo  for  Cyril  Is  Coombs*  and   th  t   theae   incorporator  a  hare 
entered  into  a  conspiracy  to  ereek  defendant' e  buelnes*  and  to 
aecure  the  businees  enjoyed  by  c'.<ef<?ndaat  m|  Uayweed!   that  to  that 
end  they  hare  established  a  place  of  buslncsbfer  the  Paywood  funeral 
Homo  at  715  Couth  71fth  -  venue  in  Mayweed,  which  ia  leae  than  throe 
blocks  from  the  Kaywood  br.nch  of  defendant  company.     The  affidavit 
avera  that  plaintiff,  by  lto  *t   orney  Oreenateln,  eimsed  the  emit 
to  be  filed  and  the  summon*,  to  be   served  an  Cyril  C»  Coombs,  well 
knowing  that  Coombs  would  net   apprise  any  other  of  ice r  or  agent  of 
defendant  of  the  fact  tb»t  ha  had  been  eerved  and  that  ho  would  not 
eauoe  any  defense  to  ba  mace  or  appearance   to  be  entered f   that 
plaintiff  caused  a  default  Judgment  to  be  entered   for  the  purpose  of 
securing  an  unjust  advantage  by  filing  a  creditors*  bill  against 
defendant  and  thus  securing  the  appointment  of  a  receiver,  in  accord* 
anee  with  the  threats  of  Greenateimf   that  whom  Coombs  was  mot  re* 
elected  president  ho  made   similar   threats  and   la  furtherance  of  the 
scheme  accompanied  a  clerk  from    .h?  office  of  Qreenstein,   to  the 
office  of  the  bailiff  of   the  iiunicipal  court  In  order  to  be  eerred 
with  prooeoa  and  this  was  done  to  prevent   the  bailiff  from  going  to 


- 

tad  ^ 
Ire 

i 

- 

**V  .    i 

.. 
.•-■ 

- 

km*  ...  me 


the  principal  office  of  defendrnt  usO   nerving  some  other  officer 
or  employee  of  defendant.     The   affidavit  charges  a  purpose  to 
pre* ant  an  appearance  or  a  defence  to  he  aadt  and   to  allow  plaintiff 
to  aecure  Judgment  by  default,  all  of  which  wae  dono  pursuant  to 
the  conspiracy. 

Defendant  oltoo   ->uMjorities  to  tho  of  foot  that  service 
of  process  against  a  corporation  on  an  officer  whose  relation  to 
tho  plaintiff  1*  such  a  a  to  aaJro  it  to  his  in  tor  tot  to  oupprooo 
the  fact  of  service,  la  void  •       Bowers  on  Civil  i*roeese  ft       rwice, 
p.  481,   aec.  312 |     iconic  t.   Felcho*   232  111.  414 |       twood  T>     ault 

to*  Marie,   etc..  148  Kioh.   224 ,  111  *.      .  747,  arc  oitod  and 
sustain  the  contention* 

Defendant  aloo  cites  authorities  to  the  proposition  that 
vhare  service  of  sunmons  le  procured  by  plainiiif  upon  an  of  fleer 
of  a  corporation  whom  plaintiff  knows  will  not  inform  tho  corporation 
of  cuoh  service,   it  is  to Id.       Bower I  on   "lril  Process  *    orvloe, 
p.  4,  aec.  4|     Great JBfirthern  Hp_te£  Up,  v.  Jaxrand.  90  111.     pp.  419| 
Hffrowsh  Hnyf>»rf    Caft   T.   fflm»rft  &  P^^r  |gfc|    5*     -an*.   2?3| 
Cowan  t.   3nrran.  216  111.  598,  are  cited,  all  of  *hloh  hold  that 
pro cose  served  upon  nn  agent  or  officer  who*  it  is  known,  will 
conceal  the  foot  of  service  is  void. 

If  thle  were  the  only  question  in  the  caae,  «o  would 
not  hesitate   to  hold  that   the  service  should  he  set   aside,  out 
where  aa  here  a  motion  is  made   for  le*ve  to  defend  upon  the  merits* 
the   authorities  are   to  the  effect   that  a  defendant  must   snow  at 
least  a  prima  f  cle  defence  upon  the  merits,   for  obviously  If 
there  lo  no  defense  to  the  motion  or  to  any  part   of  it,  it  would  ho 
useless  to  set  nalde  the  judgment. 

The  affidavit  avers  "that  defendant  company  has  a 
complete  defense  on  the  merito  to  the  whole  of  the  plaintiff »o 
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demand."     It   avera  that  defendant  h*a  a  r«»loablf   contra  -t  with 
tho  U.   It  Veteran a  Bureau*  by  rhleh  it   attends  and  prepares  the 
funerals  of  deceased  veterans  dying  at   the  V.   It  Veterona  iiovpltal 
ml  Hlnea*  Illinois}  thw.t  froa  tlae  to  tlae  the  U«     •  gorernaeat  has 
forwarded   ch-okn  to  defendant  eoapany  vhleh  have  aeon  reoelved  by 
yril  C.  Cocaos  and  given  to  plalntlfff   th<:t  Ceoabe  haa  from  tlae 
to  time  reoeivtd  noten  and  Money*  from  ▼  rions  individual*  alio  aro 
indebted   to  d«fmd.' Jit  for  servicer  rendered *  and   thut  Cocab*  hao 
glvsn  ihano  notes  to  plaintiff  in  payment  of  the  alleged  indebtedness 
duo  plaintiff |   that   the  "petit loner **  UoCr*adyt   is   Informed  and 
beliovoo  that  these  exceed  the  ana  of  3B100#  the  -mount  for  vhleh 
judgment  was  entered |  that  Jonah  g  haa  oolleoted  aon<ys  froa  tiao  to 
tlao  froa  villous  individuals  xhleh  he  han  represented  to  "petitioner* 
hart  been  paid   to  plalnUff|   thnt   "petitioner"  hao  repeatedly  do* 
aandod     of  plaintiff  to  give  hla  and  defendant  caapany  an  accounting 
of  the  moneys  so  received   rnd  oredited  on  the  indebtet  neuo  which 
plaintiff  has  refused   to  dot  that  defendant  hao  *ade  payuenta  on 
account  to  plaintiff   (naming  the  aaouats  sn<    dries     rom  July  28* 
1032#  to  K©v«mber  8*  1938)  emanating  to  the   total  uua  of  .and 

that   "in  addition   t.o  the  for»i-olng»  payaentt  hare  boon  aado  by  the 
defendant  to  plaintiff  la  a  sua  in  excess  of  the  balance  alleged  to 
bo  due  la  tho  »lainwiff *s  Stateaent  of  Claim."       -ho  affidavit 
also  states  the  intention  to  file  a  clala  against  plaintiff 
caapany  an  soon  ao  interrogatories  aM  answered  b;*  plaintlTf 
stating  what  notes*  checks*  ueeeunt*  .-eceivible  and  other  peraonal 
property  of  defendant  lo  In  the  possesion  of  , lain -if*    "where- 
fore*  this  petitioner  dealer   that  defendant  is  in  any  manner   indebted 
to  tho  plaint  in  herein  in  aaJF  sua  ^ht soever.* 

'I'ae     if iuarit  leaves  naoh  to  be  desired   in  the  way  of 
pleading*  but  it  appoaro  froa  HM  facta   stated   land  Cooabs  an 
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prealdent   of  defendant   company  undoubtedly  knew  the  facte |    that 
ho  was  endeaToring   to  destroy   the  property  which  1-    fthfl  hi*  duty 
to  proteot,  and   th- 1  under   the   < lrouKet&nees  the  now  president 
lahorod  under  great  difficulties  In   inline,  the  defense.     The 
affidavit  of  merits  mist  be  construed   la  the  light  of   iheee 
clrounstanees  which  are  undisputed   on  thla  record,      rhla  court 
la  of  tho  opinion  that  the  trial  judge   In   the  exercise  of  hie 

discretion  should  hare  opened  up  the  judgment  ojad  given  to 

defendant  an  opportunity   ^o  properly  prepare  and  present  its 

def  ense* 

Tho  Jurgment  wixi  therefore  lie  rerexoe*'   and  tho 

oauee  renanded  for  further  proceedings  consistent  with  this 

opinion* 

KETKfcSJtt    AIL  RSMAJTL  ■    . 

Mesurely  and  0* Connor*  J.T,#   concur* 
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BaULB   SUAPItvO, 

Aooellee, 

*    , 
▼  ». 

)  Of  0K1CAU.  . 

SUPERIOR  LOfd.   k  SORTOAOK   CO.  ,         ) 

•t  ai«,  i 

Appellants.  )  Qh  S+  S\    1"^- 

MR.    JUdTId  MeSURRLY   BKUVKRSD  THB  OPIRIOI  Of  TO  COURT. 

Plaintiff  brought    nuit   t»£ainet    the   defendants,    Superior 
lean  I  Mortgage  0©.,    i  corporation,  i-ouia  handler,  Bernard  ^odin 
and  Abraham  Shapiro,    allegln,    the  wr>nbful    conversion  by   thaw  of 
aertain   eertificatee  of  a took  of   tha  face   value  of  *1500;    aha 
admitted  an   indebtedness  of  $750,    and  upon   trial  by   tne   court  n  id 
Judgment   for   tha   difference,   ■fciifc  with  interest   totals*  £653. 11. 
Defendants  appeal,   saying   Must  plaintiff  dapoaitad   tha  eartili- 
cataa aa   collateral    eacurlty   for   a  loan  w.ion  has  not   been   repaid. 

3oae   time  prior  to  April   £S,   193ua   plaintiff  wita   certain 
o 'there  held   eertlfioatee   in  a  coupon  lav   truet  Known  aa   the  Superler 
Loan  A  hortgage  Assoc! ttion;    tne  defendant   eonpany  «aa  organised  aa 
a  corporation   and    took  ever   the  buainesfc  of   thie   trust,  hereafter 
ealled  the  association. 

Plaintiff   »ays   that   in  1927   aha  deposited  her  certificates 
with  Mr,   Sandler,    tha   secretary  of  tha  aeeoeietion;    that   t  is  «ae 
purely   for   eafe  keeping;    that   ene   did  not  know  of   and    took  no   part 
in   the  organisation  of   tha  corporation;    tnat  neither  the  aaeocia- 
tion  nor   the   corporation  nox    any  of    the  defendants  had    *nv    ulaln  er 
interest  in   these   certificates;    that  although  she  has  demanded   that 
they  be  returned   to  her,    the  defendants  hare  refueed. 

The  defendants'    evidence    tended   to    she*    that   in   1987  plain- 
tiff borrowed   from   the   association,    lirot   #100c  and    then   #400,    upon 
condition   that  her  certificates   enould  be  deposited   as   collateral 
seourity,   and    that    they  ware  deposited  for    this  purpose. 
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Defendant*    further  asecrt    that  plaintiff  was   fully  Informed 
•  f  the  proposed  organisation  of  the  defendant  corporation  wud   agreed 
to  become  a  stce/aiolder   tL.reic,   attended  meetings  of  the  stock- 
holders  uiri   if   the  board   of  directors  and    received   dividend  enecks 
from   the  corporation;    tnat  her  notes  were  transferred   to   the   cor- 
pora tlrtn  when   it    tool    <  ver   the   busineae    jod   acaeto  of  the   associa- 
tion;   that  ner  indebtedness   to   the   corporation  has  been  reduced   to 
#750 ,    and    that  the   corporation  holds  tiw  certificates   as   collateral 
t*r  this  indebtedness. 

We  ara  of  the  opinion   that  plaintiff  failed   to  prove   the 
charge  of  conversion    and    taat   the   clear  prepondera  oe  of   the    testi- 
mony establishes   that   the  certificates  of   stock  w«re  deposited 
with   the   association  and   are  held  by  its   sueeeesor,    the  corpora- 
tion,   as   collateral    security  for  her  indebtedness. 

It   Is  undisputed  that  when   plain   Iff  received   the  certify 
cates  of   the   association    she   placed   and  kept    the*   in  her   safety 
deposit  box  at   the   Indapaiidmce   iitate  Bank,      this  tends   to  dis- 
credit her   testimony   that   ahe  deposited   them  with  Mr.    Sandler   for 
safe  keeping.     Why   remove   then   from  a  place  of   safety  in  her  own 
deposit  box  ever  which   ehe  had   exclusive  control*     Plaintiff 'o 
certificates  vers   for  various  amounts,    the  first  dated  Seuteubar 
12,   1924,    and  running  up   to  Rap  cr  June,   1927.      All   of   these   ehe 
kept   in  her  own  safety  deposit  box;    it  was   in   «pril,   1927,    taat 
She  first   deposited    then;  with  Mr.    handler.      The  only  reasonable 
explanation   la   that   they  were  deposited  with  him  as  collateral 
security.      Plaintiff  testified    that   she  had  newer  borrowed  money 
from  th»  aseociation  prior   to   the   soring  of  19??.      Thus,   her  lean 
from  the  association   aggregating  her   re-oval   of  the  certifi- 

cates  from  h*»r   safety  denosl  t  box  und   their   deposit   Hth   the  asso- 
ciation  coincide   and    conclusively   snow  that   they  were   deposited 
with   the  association   as  collateral   for  a  loan. 
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Plaintiff  was  clearly  aist*Ken  lr«  other  print |  of  her 
evidence,   ohe  said  ahe  wae  out  of  the  city  from  the  earl/  part  aT 
192?  until  the  letter  part  of  the  sa*e  year,  Mss  ssaao  *l<or.  ahe  left 
the  city  ahe  owed  the  association  e  little  aoney  -  ehe  did  not 
remember  hew  aueh  e  "It  aay  have  been  ISO."  Defendants  offered  in 
evidence  a  note  signed  by  plaintiff  dated  June  13,  19?7,  for  ;iwOO, 
also  another  note  si  sued  by  plaintiff  dated  August  31,  1927,  for 
MOO.   All  theee  and  other  f  ets  support  Sandler' e  testimony  that 
when  ehe  applied  for  a  loan  ahe  wae  told  that  it  would  be  neeenoary 
to  deposit  her  certificates  as  collateral;  that  she  deposited  the 
certificates  and  obtained  the  loan. 

the  trial  court  refused  to  adalt  these  two  notes  In  evi- 
dence although  they  were  entirely  competent  as  tending  to  corroborate 
the  testtaoay  of  ths  secretary,  *r.  Sandler.   The  notes  are  In  the 
record  and  we  have  considered  them  aa  If  they  were  ad&ltted  in  evi- 
dence. 

Xhc  corporation  was  organised  April  28,  19  SO;  Sandler  tes- 
tified that  at  this  viae  he  had  a  conversation  with  plaintiff  on 
the  eubject  and  told  her  that  the  association  had  decided,  oa  advlc  e 
of  ltc  attorney,  to  incorporate;  plaintiff  was  then  told  that  when  It 
Incorporated  it  would  issue  new  certificates  and  that  ulaintlff 
would  have  to  change  her  old  certificates  for  new  ones;  that  plain- 
tiff >ald  that  she  would  act  with  reference  to  the  eertifloatee  as 
everybody  did.   A  new  certificate  of  stock  in  the  defendant  corpora- 
tion was  issued  te  plaintiff  April  30th. 

Other  witnesses  testified  as  te  conversations  *lth  plaintiff 
about  the  propceed  change  from  an  association  or  common  law  truet 
te  a  corporation;  that  she  inquired  ae  to  why  thie  was  done  and  wac 
told  that  It  was  according  to  the  advice  of  the  attorneys.   Plaintiff 
also  attended  the  first  annual  aeeting  of  the  atockhol <ere  of  the 
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corporation   on  »ey  18,   1931,    and    ah*  was   rn.lt*   present    at   ctferr   stock- 
holders' meetings;    aha  also   received  dividend  eheoke   from   the   cor- 
poration;   aleo,  har   attorney   in  Deoewb*r,    19 "U,  wrote   to    tha  def*nd- 
ant   company,    purporting,    aa   etated   ir.   the   letter,    to    r«preaent    plain- 
tiff,   a  etookholder   in   the   company,    and   demanded   the    rirht   of  a 
atookholder   to   exarine   tha   booke;    thin   right  wat  admitted   and   plain- 
tiff with  her  attorney  eubaequently  want   to    th*  office  of  tha  defend- 
ant  company  and  ©xaiuineo   the  booxe;    ahe  demanded  and  was   accorded   the 
rights  of  a  stocKholdsr.      The  evldenee  1*   uonviucing   that  plaintiff 
knew  of  and   acquiesced  in   the  organisation  of  the  defendant  corpora- 
tion and  the  tranafer  to   it  of  the  buainess  and  aaaata  of   the  ooumon 
law  trust  or  aaaooiation. 

Although   the   Jud^aent   rant  again  at   all    the   defend  ante,    there 
la  no  eri  iencs  whatever  connecting  defendants  iiodin  or  Shapiro  with 
tae   transaction.     Kodin  simply  testified  as  to   conversations  he  had 
with  plaintiff,   and  we  do  not   find   that  defendant  bhepire'e  name  ap- 
pears  in   the   controversy,      the  jud^aent  against   theae  two  individuals 
was  unjustified  and  would  neseaaitots  ssvereal   and   rc&sndlng.     Live* 
v.    Chicago   and  SrlS  H.   R.    Co.  ,    899   111.    218. 

There  vers  many   error*  upon  the  trial  whion.  would  neseaaltnts 
rsvaraal;  however,   as  we  are  of  opinion  that  plaintiff  has  failed  ts 
prore   the  charge  mads  in  her  etutet&eut  of   claim,    and  aa   there  can  be 
as  rssoTsry   in  thia  eaas,  we  ahall  vff«  with  a  finding  of  f+cte. 

RKVBBSBS  WITH   A  yilDIKO  07  If  ACTS, 
kstchett,   P.    J.,   and  O'Connor,    J.,    concur. 
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*e   Jind   as   1'actu    thfat   def «n<  ax.t»   -id   but  wrongfully   convert 
ths   beneficial    itt<r^it   «*rtili<  «*tcs  of  plaintiff   deeoribed   in  tor 
amended   sveteBant  of   olala;    tuat    Uey  won   deposited   with   the   iseo- 
retery  of  the  Superior  icm,   arid  Kirt|*|i  Association   as   collateral 
■ocurity  for  a  loan  whioli  has  not  yet  boon  paid;    that  plaintiff  had 
full  knowledge  of  and   &oqule*oed  in   the  organisation  of   the  defend- 
ant  company,    Superior  i  can   end  Mortgage  Coup any,    and   the   transfer 
to   it  of   the  business  find  assets  of   the  Superior  Loan  and  Mortgage 
Association ,    and    that   certificates  of  stock  in   the   corporation    to 
take   the  pi  see  of  her   certificates  of  stock  in   the  association 
were  ls»UHd   tc  her. 
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LCtflb  D.    &La*Z,   ae   *ruet«e  under 

Truet   De*d   r*onr1H   ae  D^eumwt 

»0.    9601710.  ) 

Appellant,  )      I  T.srtJOCUTORY  APPKAl   KIIOM 

▼0.  )      gUPaKlGK    OCUhT  0*   OOflK  0bOllTJt 

W.    <0L^8Tyll    Ot    ■!.,  O  rV      |  3 


Appelleea. 


2  i    JL     J.,iTL.    v/6  t> 


MR.    JuallCM  Mg-WKai.*    JlhLlVKJUKD  SKM  Oi  'Xllftl   0*  TH*    COUKT. 

Tills   It  an   appeal  by  the   complainant    frca   «n   interlocutory 
order  appointing  a  receiver  in  a  foreclosure  proceeding,      the  de- 
fendant does  not  apaaar  in   tula   court   to  dofand   the  ordar. 

The  bill  of   complaint  was   dily   J' Hod  by  Loulo   D.    ttlana   ao 
truotoo  to   foreoloee  a  truet  dood  *?lr«n   to    soeuro  220  bondo  aggre- 
r  a  tine  $60,000;    oubooouantly  a  petition  wao   filod  by  Anna  Loon, 
roproaonting  that   ehe  wao  tho  owner  and  holdor  oi  a  bond  which  la  a 
part  of  tho  bond  ieeue  dooorlbod  In   tho  bill  of  complaint;    that   tho 
01  ens  Mortgage  Company  took  possession  of  tho  praaiaoa  and  had  boon 
collecting   tho  ronto   and  expending  moneys   for   tho  maintenance  of 
tho  premises;    that   at   tho  tine   thla  oomoany  took  poooooolon   thoro 
were  waoanoi  »e  in  two  of  tho  apartments  in   tho  building  and   that 
thoro  aro  now  throo  waeanelee;    tho  petition   oot   forth   tho  aggregate 
roeolpto  and   itemised   the  dlaburaamento;    the  petition  further  al- 
leged  that   the  petitioner  was  informed   and  beliewee  and   oo   atateo 
the  faot   to  be,   that    the  01  an  a  Mortgage  Conpany  a 

"are  not  using  duo  diligence  and  care  in  managing  the   oald  property, 

ao    ttadVt   it   uiould  Lc   fully   tgOMamtMa   ar-.!  your   petitioner   f-rther 
represents  that   oho  la  Informed  and  believes  and   ao   atatea  the  faot 
t&   L«#   thaw  u.auy  of   tho   expenditures  cade  Vy  th*  said  Clans  Mort- 
gage Company  aro  exaeesiTO  and   that  with  duo  care  and  dlllgenoe, 

the  maiia«,iK4»  «i*/1  operating  expensea  of  the   said  bwildlng  can  be 
greatly  reduced,    and   that  it  would  be  for   the  benefit  of  your 
petitioner  em*  all  amldolm   and  owiuors  of  the  bonis  on  the 

oald  nortgage  lsauo   that  a  neoeiver  be  appointed.'' 
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Th«   court   thereupon   oMered   all   parties   to   answer  tne   petl- 
tloa   and   coaplalnant    filed  fci*   answer   aoa.it ling   that    the  bill    of 
eoaplaint  had  been   filed    by   aim;    denies   that   tho  (ilans  mortgage 

C<..pu.y    iook    pObf'SI.CI.    o.     i;.«    .rw^nH,     tut    rtattl     ti.^t    „'.        tu« 

trustee,   pursuant   to   tho   provisions  oi'    tne    truot   dood  and  pursuant 

to   an   agreement   between  i.u   end   the  o«a«ri  oi'   tne   equity,    took 

pcaaession  ol'   tho  premises  for  th*  benefit  ol    tho  ovnei  e  and  holdoro 

•  f  all  outctiJJiing  bond*;    that  Im  ao    truotoe  employed   tho  ulans 

nortgag*   wompany,   which  was  in   tho   businoos  of     managing  roal    ostato, 

ao  his  arant   to  aianags   tho  protaisoo  i'oi    this    truotoo;    tho   trustoo 

further   answered   tnat  while   thoro  woro   s  Wo  secant   apartments  whoa 

he   took  possession  oi    tho  premises,    at   tho  prooont   time  thoro  trao 

only  one  vacant   apartment;    tnat   the  receipts   and  expenrtituree    sot 

forth   in   Wo  petition  are   substantially  eorroet;    tne   trustee  denies 

that  ho  or  his   ugent  are  not   using  duo  diligeaee  in  Managing  the 

preuioeo;   denies   that  any  oi    tna   axpnadi cures  are  excessive;   denies 

t^at    the  operating   expenses   oau   be   reiuced  or    tnut    the  holdero  or 

owners  oi    tne    Lauds   oau  bo   benefitted  by    the   appointment  ol'  a   re- 
avers 
Quiver;  /that    Mu  pro^eee   consist  of   twelve  apartments  and    that   the 

only  expense   to   whion   uio  bondholders  are  subjected  is  a  sua  less 

than  lite  per  cent  oi    tne  gross  annual  income. 

-he  eouxt    taereupoa  entered  an  order  upon   the  petition 
•f  .uuia  Loon,   joined  in  by   the  owner*  of   tho  equity,    finding  that  tho 
trustoo  was  not  uaing  duo  oare  and  diligenoo  in   tho   oonoerration  of 
tho   property  and   that  it  wao  neceesary    tnat   a  receiver  be   appointed, 
and  it  *as  thereupon  orderea   tnat  narry  uoiith  be  appointed   receiver 
upon  giving  bona, 

*ne   oooplainant   in  appealing  hero   in    tnis   court  makes    some 
poir.t«  saiga  it   iu  unnecessary   to  notice,      *e  hold   that  tho  order 
appointing  a  receiver  aust   be   reversed  for  the  reason   that  no    suffi- 
cient  showing  wao  made  of  lack  of  diligence  or   carefulness   in  asking 
oxpenjituree  by   the   trustee  which  would  justify  tho   appointment  of 
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a  receiver,      Th*    allegations   af   the  petition   in   this   r*apeet  art 
general    In  nature,    .ill^-fl   on  information   end  belief   that   the 
trustee   is  not,   usln^  due  diligence   In  aanacirg  tha  property. 
The  mere  assertion   that   a  trustee  is  lacking  in   thle   reapeet   la 
not    eufficieni;;    t.r-r«  aiust  bo   fftcte  preanitoc    aup*«orting   Ruoh   ae- 

aertlon.      fmMMBUl       ^~*W*A    *t    -   !'i  A'^',-   ^t  .'\l.Ut-^wA»-f*ff. 
Co. .   100  *>rf.    OOOj    '.un  screen  v.    HZ.    '■  wi   ■  ■    Savings  iank.   19» 

111.    4C2;    JMaUaas  faHfj   #  frft4'l   JMMaJtJati    Y»   aatjjaalli  (orS«  » 

Oil    '::.    If*.    C7.      In  Lo^lir.i,  ireen  ',  rust   Cc.   v.    Virginia  la«aengor 
a.  Pprer  .Co...   132  Fao,   |A9   it  vat   s.-vid:      "Courta   in   any  easa  eheuid 
be   elo*  to    interfere  with  trustee,    in   tn*   apparently  lawful  die- 
char&e   cf   their   duties   fct    tied   instance  of  a  comparatively    snail 
nuwter  of  air.or.ty  Landholders   •#■ 

In  hit  v-rii'idd  answer  w&atpli»ia*ut  wakes  an  adequate   allow- 
ing as  to  his  uan^auuent  oi   tha  premises;   he   says   tnere  was  only  owe 
▼  aotu.cy   in    fcM    twelve   apar feaUBB*wfl   which   is   an   improved   condition 

M  he   tcjk  posses* ion (  and   Haftl   the  cieburs amenta  ware  wade  for 
tha  direst  benefit  §f  Had  "wond-.oldsrs.      ihile  we  might  b     inclined 
ta  citation   MM  oi'   teVI  items'  of  dlaburae&ent,   particularly  the  it  aw 
of  $5§7«01  lor   ^.efxi^eiuiiuii,  '    there  ia  no   auffiolent   shewing  made 
that  this   expense  was  unneceu£&r}   or  tfrdtfWwTWi 

in   visa  ©f   tua  uncertain  and  va4.ua  allegations  of   tha  peti- 
tion und  the   ahoi.ii:.»  made  by  th»?   answer  of  complainant ,  we  arr-  of 
the  opinion   UatO  tkd   receiver  atMNsl  I  not  n«vi'  been  appointed.      Tha 
order  is   therefore  revsrasd. 

omm 

Hatchitt,  1%   J.  t   aj  .Dior,   J.,    oonuir. 
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£.   P.    &KVKHUI   tad  A.   K,   MVaRIl,  )  y 

Ctphrtnars,    Coin*  kuslnsss  as  ; 

2>.    P.    SIVXRIR   CO.,  )  ^/ 

Appellants,  I 

APPEAL  PRO*    8UFSRI0R  COURT 

I 

)  OP   COO*   COUTSTY. 

Aa^UC-Ak   HEATlku   a*0  PxUAhli>u  } 

CORPORATION,    •  Corp© ration,  >       rt  rV    t       T      /•         ^  ^    ~H 

App.il,..         )   27  1  I  .A.  60  5 


MX.    JUZTICB  0*OOfiliGP.    D3XIVXRKD   IKK  OPIklO*   OP  THB   COURT. 

Plaintiffs  brought  an   set  Ion  of  assumpsit   against   ths  ds- 
fsndant   to   recovsr  dar.a.'.ss   for   ths  breach  of  a  oontract.      ihere  was 
a  trial  before  ths  oourt  without   a  jury,   a  finding  and  Judgment  in 
defendant's  fawor,   and  plaintiffs   appeal. 

Ths   rsoord   discloses   that   plaintiffs  wars   engaged   as  general 
contractors   in  constructing  bu  iL  dings,  had   a  contract   to   construct 
ths  2vanoton  «asonic  Temole,    and    solicited  bids   for   subson tractors 
ts  do   osrtaln  parts   of    ths  work.      Defendant   submitted  a  bid   to    in- 
stall  the   stsasi  heating  and  vsi.tiluting  plant    in   ths  building. 
Afterward    thers  wsrs  negotiations   betwsen   plaintiffs  and  defendant, 
there  being   osrtaln  modifications  of   tne  work   to  be  dons  on    ths 
Masonic  Tsmple,    so   that   defendant   submitted  four   ssparats   and  dis- 
tinct bids  as   follows:      October  2,    1925,   defendant  propossd   to   in- 
stall  ths   steam  heating,   Tsntilnting,  heat   regulator   and   oil  burning 
tqulpment   for   $16,373;    on   January  14,   1926,   defendant   subnlttsd 
anothsr  proposition   to   Install   a  steam  hasting   and  ventilating  plant 
Tor    jl4,23C.      karoh  20,   1926,   defendant   submitted  a  third  proposition 
to   install   ths   steam  heating   and   ventilating  system   in   accordance 
with   the  plans  and   epeoif ioations   "and   addendas,  J>o.    1,   2,    3,    4  and 
5,    for  the   sum  of  Twenty   lhousand,   Two  Hundred   Seventy- three 
($20,273. co)    Dollars;'1    **nd  on  April   30,   1926,    it   propossd   to   furnish 
and   Install   two  boilsrs  in   addition  to   the  work  it  propossd   to   do 
by  its  proposal  of  karch   ?o,   1926,    for  an  additional   $2500,   or  a 
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total   of   522,773.      On  April   30,   1924,   plaintilfe  wrote  defendant  a 
letter  saying  that   thty  aostpted  def  ei.dant  '■  proposition  of  January 
14,    1926,    anrt   on   the  next   day,  kay  Int.   defendant   ropliod   that   It 
had   theretofore   informed   plaintiffs    ihet  defendant's  proposition  of 
January  14,    1926,   had  boon  withdrawn   and   defendant  had  muds  a  bid 
on   tho  revised  work  on  aarch  20,   19 2d.        Dofondant   refused    to   do 
any  of  tho  work   and   thoroaftsr  plaintiffs  lot    ths  wor*   to   other 
parties  at   an   increase  of  34529   over    tho  #14,280  which  defendant 
had   submitted  on   January  14,   1926;    it   is  to  recover  the  $4029   that 
plaintiffs   sue. 

Plaintiffs'  position  is   that   they  acoepted  defendant's 
proposition  of  January  14,   1926,   before  the  latter  was  withdrawn 
and  it   therefore  became  a  binding  contract.      On  ths  other  hand,    de- 
fendant's position  is   that  plaintiffs  rejected  defendant's  proposi- 
tion of  January  14,   1926,    beoauue,   plaintiffs   stated,    the  bid  was 
too  high;    that  afterward    the  work  whleh  plaintiffs  wanted  defendant 
to  do  was   changed   from   time   to    time,    and   defendant   submitted  other 
bids,  whleh  showed   that    the  bid   of  January  14th  was  not  only  re- 
jected by  plaintiffs  but    t   at  it  was   also   abandoned.      There  was  a 
conflict  in   the  evidence   ae  to  whether  plaintiffs  rejected   the  bid 
of  January  14th  beeause  it  was  too  high;   but   there  is  no   conflict 
in   the   evidence   that   tho  work  to   be   done  waa   changed   freei   time   ts 
time   and  new  bids   submitted. 

Wo  think  ths  question  was  one  of  fact   for   the  court.     He 
eaw  and  heard    the  witnesses  testify   and  found  in  favor  of  the  de- 
fendant,   and  we   think   it    clear   that  we  would  net  be  warranted   in 
disturbing   the   finding  on    the  ground    that   it  was  manifestly   against 
the  weight  of  the   evidence.     We  are   further  of   the  opinion   that   the 
court  was  warranted  in    finding   that   ths  wcrk   proposed    to  bo   done  by 
defendant  was  from  time   to   tiste  materially  changed  and  new  bide 
submitted;    thle  would  warrant   tne   finding   that    the   defendant's 
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preposition  of  January  14th  w««   oonalderad  by  both  partita  •■ 
hoTine  been  Plthlravn  or   abandoned. 

The   ,tudg»ent  of  tho  Superior  court   oi'  Cook   county  la 
affirmed. 

unn, 

iiatch#tt,   P.    J. ,    an  I  licOurely,   J.,    concur. 
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COMPANY,    ft  corporation, 

Appellee, 
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MM  JU&tUUCTURXXG  CGMPAHY,  ) 

»  Corporation,  > 

ApOellunt.  ) 


ftj  nuii  moii  miiciPAL  court 
o*  Him>, 
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MM.    JUsTICI  O'COMMOu  D~i.IViMIt£  1*1  GPIMIOM   0/   THE  OOUKT. 

On  March   7,   1938,    plaintiff  Drought   suit   agalnet    "Dace 
Manufacturing  Company,    a  corporation,    doln»:  business   as  flash 
Company,"  te  recover  §879    claimed   to  be  due  l'or   throe  items  of 
tools  and  machinery  claimed   to  hav«*  been   cold  and  dolirsrsd  to 
defendant.      The   return   of   the  bail  111'   shows  tnat  ho   served   the 
eurmaoriB  on   the  defendant  by  delivering  a  copy  of  the  praecipe 
etetement  of  clala  and   affidavit  attached   to  Marie  Grittman, 
agent  of  e&ld   corporation.      The   "Dace  Manufacturing  Company,    ft 
corporation,"    entered  Its  apodal   appearance  "specially  to  quash 
writ   for  manifest  error  on   its  face,"   and   five  days  later  files' 
an   affidavit   in   support  of  its  action.      The  person  Making  ths 
Affidavit   swears  that   she   is   the  secretary  of  the  Dace  Manufac- 
turing Company;    that    it    is   a  corporation  ergauiscd   under   the 
laws  of  Illinois,   with   its   principal    place  oi    business   at  38 
South  Dearborn    street,   Chicago;    that   it  has  never  done  any  busi- 
ness under  the  name  of  Wash  Company  nor  any  other  name   than  Daco 
Manufacturing  Company,    'contrary  to  what   appears  on   the  praecipe, 
statement  of  claim  and   summons;"   that   the  Dace  Manufacturing 
Company  did  not   order  or   receive   the   goods,   waree   and  merchandise 
mentioned  in   plaintiff's    statement  of   claim   and    that   it   is  in  no 
way   indebted   to    the  plaintiff  fts   alleged,    "ftc  appears  up  n  the 
face  of  the  writ,"  wherefore  affiant   submits  that   the  action   abate 
and   be  dismiesed. 
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It  it  obvious   that   the   chewing  aad«  in  no  way   shows  that 
the   aervlot  on   th«    :*•©  aanufaeturiag  Company  by  delivering  a 
••77  «f   the   praeelne,    sumraons   and    eta  tau.cn  t   of   claim  and   affida- 
vit  attached    to   tho   n^ont   of   that    company,   waa  not   good    aervioe. 
whether   th«  Daoo    corpany   owed    tha  bill   or  wh«th«r   it   lid  busi- 
ness  a«  *aeh   comoany  w«»re  aattare   that  went    to    tha  merits  of   th« 
•as«.      But   tha   court    sustained   the  notion,    quaahed    the   eerviee 
and  gave  leava   t«   plaintiff  to    file   an    .mended   statement  of  claim,, 
which  plaintiff  did  by  making   "J.    J.    MoCheaney,    doln*   buaineee   aa 
Wash   Co.    impleaded  with  Daoo  Kanufaeturing  Company,    u  corporation 
doing  buainesa  as  wash  Co.M  4«f andante.      The  Daoo  kanuf aoturing 
Company   f.led  an  affidavit   of  nerite   denying  that   it  ordered  or 
received   the  goods  in  question   and  do  led   that  it  owed   plaintiff 
any  monny. 

the   case  was  tried  before   the  court  without  a  jury,   und  on 
the  hearing,   en  plaintiff's  motion,    It  was  ordered   that   th«  suit 
be  dismissed  aa   to   defendant   "J,    U.  MeCheeney,   doing  buainesa  as 
Wash  Co."   »ad  there  was  a  finding  and  judgment  in  plaintiff's 
favor  against   the   ".Daoo  hanuf asturing  Co.  ,   a  Corp.*   for  $250   and 
it   appeals, 

?rom  what  we  have   eald   it   appear*    that   the   oommon   law  reeord 
Is   confused,    and   the   awl denes   tending  to    show  the  f^cts  i*  mueh 
more  confused.      The  Judgment   order  was  entered  January  11,   1933. 
/rom  the   etata*-mt  of  the   eaee  or  bill  of  exemptions   it  appaars 
that   the  last  hearing  was  on  harsh   3,   1933;    that   there  was  a 
hearing  on  January  11,   1933,    *nd  some   eort  of  a  hearing  on 
December  28,   1933, 

C.  J.   Cole,    called  by  plaintiff,    IsMflHsji   that  he  did 
bueinaae  as   the   Tool  Equipment   Sales  Company,    an  Illinois  cor  'ora- 
tion  looat»d  In   Chicago   (.Uat  how  one   own   do   buelnese   as  a  corpora- 
tion we  are  unable  to  under e tend) ,   and  apparently  as   such  he   rwpre- 
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oent*4  plaintiff,   a  Cleveland  corporation;    MUkf  M   acted    for  plain- 
tiff la   a  ealea  capacity;    tnat  he    took  the  order  f«r   tit   goode  la 
question   en   ban  elf  •('  pi  alii  till    through  -oohesney,   who  was    1jing 
bufllnees  ae  the   "bach   do."     ho   testified  tr.at  acuheoney  141  "of 
the  Daoe  Manufacturing   ^oapariy;"   but   it   ia  not    clear   that    the  good* 
were   delivered  by  plaintiff   to    tue   ~>aco  aanuf i-cturing  uc.    at  Son* 
villa,    Illlnole. 

It   further   appeare  fro*   the   eviJenue   that  nut  arcue   dacanae 
for  payment  wore  aado  on  kcuaeeaey  or   tue   «»ah   uo.    and  none  on  the 
Dace  manufacturing  tfe      A  groat  at&uy  lettera   «re  in   the  record,  moat 
•f  which  were  excluded  by  tho  court,    w.iicu  would   tend  to   show  that 
the  dealing a  were  between  plaintiff   through  it  a  representative 
Cole  who  waa  doing  cusineaa  aa  The   Xool  i£qvip.i*nt  Co.     ho  aention 
la  made  in   theae  letter e  that   the  gooda  were   acid  to    the   Dae©  Manu- 
facturing Co.      We  think  all   these  lettera  ahould  have  been   admitted, 
ma  they  *ould  tend   to   corroborate   lue  laco    company' a    contention 
that  it  did  r.ot  buy  cr  receive   the   gooda.      Standard  brewery  j. 
Healy.  209  111.   App.   872. 

baric  Urittatan   testified   flat  defendant   that   she  waa  employed 
by  heCheeney   and   alao  by   the   uaco  ^anufactuiicg  Company;    that    aha 
waa  secretary  of  that   company  and   alao  aaeretary  for  i.cCh*enay,  who 
did  business  aa  tfaeh   company;    »uvJ  it  further  appear  a  from  the   evi- 
dence that  aeCheaney,    aa   -ash  company,    und  ~oCheu»ey  aa  representa- 
tive af  the  Dace  Manufacturing  company,   and  Marie  Jrltttian   all  oc- 
cupied one  and    the   acme  office,      it   furtner  appears   that   the  ease 
waa  continued  because  it  was  desired   to  Have  fcoCheaney  testify,   bat 

he  did  net   appear  and  no   explanation  of  Ais   absence   is  aade. 

rhe  record  la  toe  uncertain  to  penult  the  Juijaent  to  stand. 
i'ar  the  reaacn  stated  the  judgaeni  of  the  Municipal  court  ef  Chi  cage 
ie  reversed    and    the    cause   is   remanded   for    a  new  trial. 

RaVfJtSKD  AftC  RjUiJUKOBD. 
aatehett,  P.    J. ,   and  aeUirely,    J.,   concur. 
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:  AT  A  TERM  OF  THE  APPELLATE  COUR* 

,.„  „.  ..„ ., ....... .. ,...«.  „.  JL ., ... 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.   fell  J..A»  f)  0  v) 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.    8562  Agenda  No.    5 

In  the  Appell-te  Oourt  of   Illinois 
Second  District 
October  Tens,   A.   D.  1932 
Loyd  W.   Lowe, 

appellee, 
vs.  A^pep.l  from  the  Circuit   Court 

W.  R.   Hunter,  T7.  W.   Huckins,  of  Kankpkee  Covinty 

Chajrles  Pratt   and"   Sam  L. 
Battaglla, 

appellants , 

Baldwin,   J. 

This  is  an  appeal  from  the  Circuit   Oourt  of  Kankakee  County, 
prosecuted  by  the  appellants,  who  were  defendants  in  the  tri?l 
court,   to   reverse  a  judgment  for  the  sum  of  $23,319.88  and 
costs. 

The  appellee  filed  his  p.ssumosit   suit  in  such  court  and 
alleged  that  he  had  signed  a  promissory  judgment  note  for  the 
sum  of  #21,105.00,  payable  to  the  City  Trust   and  Savings  Bank 
of  Kankakee,   Illinois,   as  an  accomodation  co-maker  with  f,   R, 
Hunter,   '.7.    V#  Huckins,   S.   L.  Battaglia  and   Jharles  Pratt   and 
that  the  defendants  having  failed  to  pay  the  note,   the  appellee 
to   avoid  suit  thereon  paid  the  same  and  brought  this  suit  to 
recover  the  moneys  so  paid. 

The  apoellee  attached  his  affidavit  of  claim,    setting 
forth  substantially  the  facts  as  above  described. 

The  defendants  filed  pleas  of  general  issue  and  also 
filed  affidavits  of  merits,  by  which  it  was  asserted  tihafl  the 
note  upon  which  this  suit  is  predicated  was,   in  fact,   the 
personal  note  of  the  appellee   and  thpt  the  appellants  signed 
the  same  as  sureties  thereon.   An  amended  affidavit  of  merits 
was  filed  adding  certain  details  which  it   is  not  necessary  to 
discuss  here. 
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The  appellee  testified  that   he  wra   sixty-nine  years  of 
age,   lived  on  a  fam  and  had  been  engaged  in  the  f firming  big- 
ness  all  of  his  life;    that   he  o-ned  certain  lands   and   other 
oroperty,    including  400   shares  of  stock  of  the  American  Trust 
and   Savings  Bank;    th-t   he  was   acquainted  with  the  defendants, 
three  for  a  considerable  period  of  time  and  one  for  only  a  pbort 
ti-ne;    that   he  was  a  stockholder  of   the  American  Trust    an"    Sav- 
ings Bank   and   ha/'    served  as   a  director  thereof;    that  when  such 
bank  close  '    he  yet  owned  his  stock  therein;    that   he  was  re- 
ouested  to    sign  a  note  for  |31, 000,00,   the  proceeds  of  w'ich  were 
to  be  used  by  appellant,    Carries  Pratt,   for  the  oayment  of   200 
shares  of  stock  of  one  Fred  Legris;    that  the  arm  el  Ian  t ,    Huckins, 
had  told   the   arroellee  that  they  were  goinp;  to    sell  the   stock; 
that  appellee  had   nothing  whatever   to  do  with  the  purchase  of  the 
stock  and  had  carried  on  none  of  the  negotiations  with  the 
owner  thereof. 

He  further  testified  that  the  aopellant,    Charles  Pratt, 
tol  I  appellee  he  had  purchased  the  200   shares  of   stock  ajid   re- 
quests"   appellee  to  put   the  stock   certificates  in  his  box  for 
safe  keening. 

Exhibits  #3,  4  and  5  purport  to    be  stock  certificates 
for   capital   stock  of  the  American  Trust   and  Savings  Bank  *sx 
issued  to   Fred  E.   Legris,    Sr.,    and   by  him  assigned  in  blank. 
Pirintiff's   Exhibit  #6  introduced  in  the  evidence  herein  purports 
to  be   a  receipt  by   aooellant,    Charles  Pratt,   for   200   shares  of 
stock  of  the  American  Trust   and   Savings  Bank.      Plaintiff's  Exhibit 
#7  purports  to  be  an  agreement  or  promise  of  F.   E.  Legris  to 
deliver   200   shares  of   stock  of   such  bank  to   appellant,    Charles 
Pratt. 

Trial  was  had  before  a  jury  in  such  court   and  resulted  in 
a  verdict   in  favor  of   the  apnellee  for   the   sum  above  mentioned. 
Motion  for  a  new  trial  was  over-ruled  and   judgment  entered  on 
the  verdict. 
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Various  assignments  of  errors  have  been  made  by  the  appellants 
herein  but  we  do  not  deem  it  necessary  to  discuss  them  separately. 

It  is  urged  by  anoellants  th~t  annellee  was  the  ourch- ser  of 
the  stock  issued  to  F.  E.  Legris  8r.  and  thpt  therefore  the  note 
involved  herein  is  his  individual  note.  On  the  other  hand  moellee 
insists  ind  with  considerable  testimony  in  support  thereof,  thpt  such 
stock  was  pnrC'iised  by  appellant,  C\arles  Pratt,  either  for  himself 
or  for  all  the  appellants,  and  that  he,  appellee,  signed,  such  note 
merely  as  sn   accomodation  maker. 

The  testimony  bearing  upon  the  facts  in  issvie  in  this  case  is 
very  conflicting  ^nd  under  such  circumstances  courts  of  this  state 
have,  on  numerous  occasions,  annotmced  the  rule  that  where  there  is 
a  conflict  in  the  testimony  of  the  witnesses  upon  the  facts  in  issue, 
it  is  purely  within  the  province  of  the  jury  to  determine  upon  which 
side  of  the  case  the  evidence  preponderates.  This  rule  is  predicated 
upon  reason  as  well  as  law.  The  jurors  see  the  witnesses,  hear  the 
testimony  given  by  each,  observe  their  demeanor  while  testifying  and 
are,  therefore,  in  the  best  position  to  determine  the  credibility  rnd 
weight  to  be  attached  to  the  testimony  of  the  respectiv  e  witnesses. 
These  jurors  sitting  in  their  capacity  as  a  jury  have  the  responsibil- 
ity placed  upon  them  of  passing  upon  t he  credibility  of  the  respective 
witnesses  and  determining  from  the  evidence  all  ultimate  auestions 
of  fact  and  in  such  crses,  where  there  is  a  conflict  in  the  testimony, 
appeal  courts  will  not  ordinarily  disturb  their  findings,  unless  such 
finding  is  manifestly  against  the  weight  of  the  testimony.  Illinois 
Central  Railroad  Company  vs.  Gillie  63  111.  317;  Lowry  vs.  Orr  1  Gilm. 
70;  Tolman  vs.  Race  36  111.  477;  Halty  vs.  Markel  44  111.  2?5;  Chic?  B 
City  Railway  Co.  vs.  Bohnow  10  111.  App.  346;  Calvert  vs.  Carpenter 
96  111.  67;  Shevalier  vs.  Seager  l?.l  111.  564;  Bradley  vs.  Palmer 
193  111.  88;  Lourance  vs.  Goodwin  170  111.  393. 

From  an  examination  of  all  of  the  evidence  presented  and  of  the 
exhibits,  we  are  not  willing  to  hold  th^t  the  verdict  herein  is  man- 
ifestly against  the  weight  of  the  testimony  and  from  a  consideration 


I 


-  ' 


" 


I  '■ 
! 

- 

i 
- 

■ 

: 

i 


- 

■ 


-4- 
of   the  whole  we   are  of  the  opinion  tuat   the  verdict  of  the   j1u:y 
herein  is  supported  by   evidence  oroduced  lie  e4.n. 

Some  criticism  is  Bad*  concerning  the   r.dmission  of   certain 
evidence  but  we  hold  that   under  the  issues  presented  t  ie  trial 
court  did  not   err   in  its  various  rulings  upon  the   ndmissi~n  of 
such  evidence. 

The  appellants  also  urge  that  there  was  error   in  the  giving 
of  certain  instruct! ins.     *Ve  have  examined  the  vrrious   instructions 
■Ml  do  not  believe  tfeef   ore  subject  to   the  criticism  offered*     Unon 
a  whole  we  are  of  the  opinion  th- t  the  jury  were  fully  and  fairly 
instructed  as  to  the  law  applicable  to   t  lis  case. 

The  judgment   of  the  Circuit   Court   of  Kankakee   Ciunty  is 
affirmed. 

AFFIRMED. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


M\ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G-.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.    O  ^  1   T/\   fi  0  6 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
M/\\  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General   No.   8591 


Agenda  No.   14 


In  the 
LLATE   OURT   OF    ILLINOIS 
Second  District 

00T0BE1    T  R    ,    A.D.    1932. 


Aleraite  Lubricator  Company 

of  Illinois,    Inc.,   a   corporation, 

Appellee 

vs. 

R.   J.   Bryhn,   Inc.,   a  corporation, 
Aor>ellant. 


Appeal   from  the  Circuit 
Court  of  !'.'innebago  County. 


Baldwin,  J. 

The  Alemite  Lubricator  Company,   appellee    (plaintiff  in  trial 
court)    filed   its   suit   in  the     Circuit  Court  of  Y/innebago   County 
to   recover   the  purchase  price  of  certain  machinery  and  materials 
sold   to   the  appellant   (defendant   in  trial  oourt) .     Such  action 
was  predicated  upon  a  written   contract. 

The  appellant  filed  with  its  plea  to  the   declaration,  notice 
of  certain  defenses  which  amount  to   a  contention  of  the  defendant 
that  there  was  an  implied  warranty,  that  the  machinery  purohased 
was  reasonably  fit  for  the  purpose   intended  and  that   it  was  found 
that   the  machinery  so     purchased  under  such  contract  was  not  of 
such   quality  and   that  one   of  the  motors  exploded  and   injured  other 
parts  of  the  machinery. 

It  was  further  contended  by  the  appellant  that  thereafter  it 
had  notified   the   appellee  of    such  fact   and  not  having  received 
direction  thereon  the   appellant  repudiated   its   contract  and  asked 
for  directions  for  disposal   of  the  machinery. 

The  trial  was  had  before  a   jury  who  returned  a  verdict  for  the 
plaintiff   in  the    sum  of   *791.48.      Later   a  remittitur  of   $39.50 
was  allowed  and   judgment  entered  for  the   sum  of  $751.98.     This 
appeal   is  prosecuted  to  reverse  such    judgment. 
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It   is  urged  by  ftp   tllant   that  the  verdict   of   ti  o   jury  is 
oontrary  to   and  not   supported  by  the    testimony.      This   objection 
rclat*s   to   and   is   a   question   of  fact.      The   courts  of  this   State 
in  a   long  line  of   cases  have  held   that   questions   of   fact  are 
solely  within  the  province  of   the    jury   to   determine.      In  the 
case  of     irioh  vs.    Forschner   etc.    312   111,    343  -age  347   the    court 
said:    "   n  questio   s  of  fact  where  there    is    a  conflict   in  the 
testimony,    in  actions   at  law,    it    is   for   the    jury  to   weight  and 
determine  the  evidence  admitted  by  the  court  to   be  competent." 

In  The   oase   of  ?Iumphreys   vs.    :-ast  St.    L.   &  S.   Ry.   Co.,    253  111. 
App.    450  page  457   the     court   said:      "Whether  the   plaintiff   is 
right    in  his  contentions,   or   the  witnesses  for  the  defendant, 
are  proper   questions  of  fact  for  the    jury  to   decide.   They  had 
an  opportunity  to   see  and  hear  the  witnesses  upon  the  witness 
stand,   and  it  is  for  them  to    judge  which  witnesses  are  credible 
and  the  ones  to  believe.     They  by  their  verdict  have  given  more 
credence  to  the  witnesses  of   the  plaintiff,   and  unless   it  is 
manifestly  against  the  weight  of  the  evidence  this   court  would 
not   be    justified  for  that    reason   in  reversing  the   case.     Y/e  can- 
not  say  that  the  finding   of  the   jury  is  manifestly  against  the 
weight   of  the  evidence   in  this   case."     Thus   it   is  apparent   that 
after  a  jury  has  by  its  verdict  determined  the   questions   of  fact 
in  issue,   appeal   courts  will  not  reverse  such  determination  unless 
the   court   is    convinced  that   such  verdict  was  manifestly  against 
the  weight  of  the  testimony.     The  contract   In  this   case   contained 
a  provision  that  the  purchaser  should  have  five  days  in  which  to 
inspeot  the  maohine  and  the  evidence  discloses  that   it  was  kept 
for   a  period  in  excess  of  four  months.     From  an  examination  of  all 
the  evidence   in  this    case  we  are   of  the    opinio      that  the  verdict 
of  the   jury   is    supported  by  a  preponderance  of  the  evidence   intro- 
duced herein.      Not   only  does   this   appear  frcm  the  testimony  alone 
but   certain  exhibits  are  produced  by  which  the  defendant,  after  the 
trouble  complained  of,   acknowledged  its  obligation  to  pay  the  plain- 
tiff. 
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It  is  next  urged  by  appellant  that  the  proof  did  not 
correspond  with  the  allegations.   We  have  examined  the  de- 
claration and  the  evidence  and  find  no  merit  in  this  contention. 

It  is  also  urged  thr-t  the  court  improperly  modified  certain 
instructions  and  gave  certain  other  instructions  that  should  not 
have  been  given.  We  have  examined  the  instructions  in  the  case 
and  it  is  our  judgment  that  the  instructions  given  properly 
stated  the  law  applicable  to  the  cause  of  action  under  the 
allegations  of  the  declaration  and  the  theory  upon  which  the 
case  was  tried.  However,   if  such  instruct io  s  were  erroneous 
the  appellant  in  this  oase  cannot  be  heard  to  complain  because 
it  has  failed  to  comply  with  Rule  16  of  this  court  which  requires 
all  instructions,  both  given  and  refused,  to  be  shown  in  the 
abstraot.   The  abstract  filed  in  this  case  shows  only  the  in- 
structions of  which  complaint  is  made.  An  examination  of  the  record 
disoloses  that  many  other  instructions  were  presented  to  and  given 
by  the  court. 

The  judgment  of  the  Circuit  Court  of  .innebago  County  is 
affirmed. 

AFFIK'.ED. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cirri-  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


t\fi 


AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.  frtjL     I.  A.  60  6 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8602 


Agenda  No.   20 


IN  THE 
A  J'ELLATE   COURT   OF    ILLINOIS 
Second  District 

FEERUARY  TERM,    A.    D.    1933. 


Laura  Christie  and  John 
Christie, 

Complainants-Appellees , 

vs. 

Eddie  j-rouillette  and  Leona 
Brouillette, 

Defendants-Appellants. 


Appeal   from   the   Circuit 
Court  of   Kankakee   County. 


Baldwin,  J« 

In  his  life  time  one  John  B.  Brouillette  was  the  owner  of 
one  hundred  sixty  acres  of  land  in  Kankakee  County,  situated  near 
the  Village  of  St.  Anne. 

At  the  time  .>f  his  death  on  or  about  January  16,  1929,  John 
B.  Brouillette  left  his  daughter,  Laura  Christie,  one  of  the 
appellees  herein,  as  his  sole  and  only  heir  at  law,  his  wife 
having  died  during  the  year  1914. 

The  appellant,  J.'ddie  Brouillette,  is  a  nephew  of  John  B. 
Brouillette  and  resided  with  him  from  the  time  he  was  approximately 
seventeen  years  of  age.  After  his  marriage  to  appellant,  Le  na 
Brouillette,  the  said  Eddie  Brouillette  and  his  wife  resided  with 
the  said  John  B.  Brouillette  upon  the  farm  above  mentioned  and 
continued  so  to  reside  at  all  times  -thereafter  during  the  life 
of  the  said  John  B.  Brouillette. 

The  daughter,  Laura  Christie,  after  her  marriage,  had  re- 
moved to  the  State  of  Kansas.   John  Christie  is  her  only  child  and 
he  is  one  of  the  appellees  here.n. 

On  September  13th,  1920  John  B.  Brouillette  executed  his 


, 


. 


.     . 


■ 


■ 


. 


. 


:      -- 

l 

- 

I 

" 

- 


-2- 
warranty  deed   conveying   to  the  anr.ellent,   Eddie  Brouillette, 
the  one  hundred   sixty  acres   of   land  mentioned   and   by  the   terns 
of   such  deed   it   was   provided:      "Subject,   however,    to      the   follow- 
ing conditions:     Said  grantee  herein  named  to   pay  said  grantor 
and  his   beneficiaries  hereinafter  named  as  follows:      To  said 
grantor,   John  B.    Brouillette,    the   sum  of  #600.00   per  annum  for 
and  during  his   natural   life,   payable  as  follows: 

$300.00   on   the  first  day   of  ilaroh  and    the   first  day  of 
September  in  each  and  every  year  during   the   life  time  of   said 
grantor;   after  grantor's  death,   grantee  shall  cause   to   be  placed 
in  trust  the   sum  of   $6,000.00,    the   interest  thereon  to   be   paid  to 
Laura  Christie,  daughter  of  said   grantor,   for  and  duri  g  her 
natural  life,   and   should  she  die  before  her  son  John  Christie 
becomes  30  years  of  age,  then  said    interest  on  said   sum  of 
$6,000.00   shall  be  paid   to  her  said  son,   John  Christie,  until 
he   shall  become  30  years  of  age,   at  which  time    said  sum  of 
$6,000.00   shall   be  given  to   said  John  Christie   absolutely;   the 
interest  herein  mentioned  shall  be   payable  semi-annually  on  the 
first  day  of  I'arch  and  first  day  of  September  of  each  and   every 
year  during   the  periods  heretofore  mentioned. 

No  payment  herein  mentioned  to  be  made   to   said  John  Christie 
until  after   the  death  of  his  mother,    Laura  Christie,   and   if  at 
the  death   of  said  Laura  Christie,  said  John  Christie   is   also 
dead  then  all  payments  herein  mentioned  shall  be  cancelled  and 
null  and  void,   said  sum  of  $6,000.00  to   beoccie   the  property   of 
Eddie  Brouillette  the  grantee  herein. 

Said  grantor,   John  r.   Brouillette,   reserves   the  right  and 
privilege  to  make  his  home  with  said  grantee  Iddie  Brouillette, 
as  heretofore,   on  payment  of  ^100.00  per  annum,   and  in  case  of 
sickness   on  the   part  of   said  grantor,   said   grantee   is  to  care 
for,  nurse  and  attend  to  the  wants  of   grantor   at  the  home  of 
grantee  for   a  reasonable  compensation     to  be  agreed  upon  between 
grantor  and  grantee." 
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The   said  Eddie      r  >ulllette  aocepted  such  deed   of  c   nvcyance 
and   so  far  as  the   evidence  shows   complied  with  the   terras  thereof 
until   on  or   about  June  22nd,    1928  when  the   appellants,    -.ddie 
I  rouillette  and  Leona  T'rouillette,    his   wife,    execut-d    their 
warranty  deed   conveying   the   said   lands  above  mentioned  to    the 
said  John  B.    Trouillette  and   Ml    on  the   same    day  made  a  new  deed 
conveying  the   same   premises  to   the   said      ddie  Brouillette,    sub- 
ject only  to   the    c   ndition  of   the   payment    of   the      sum  of   0600.00 
per  annum  to  the   grantor  during  his  natural  life  and  to  his  right 
and  privilege  of  making  his  home  with  the   grantee  on  the  payment 
of  the    sun  of  $100.00  per  annum  and  such   additional  compensation 
as  might  be  agreed  upon. 

After  the  death  of  the  said  John  B.  Brouillette,  the  appel-. 
lant ,  ddie  Brouillette,  refused  to  establish  the  trust  in  favor 
of  the  appellees  according  to  the  terms  of  the  deed  of  September 
13th,    1920  made   conveying   to  him  the   lands  above  mentioned. 

The  appellees,   Laura  Christie  and  John  Christie,   daughter 
and  grand-son  of  John  B.   Brouillette  resijectively,  filed  their 
suit   in  the  Circuit  Court  of  Kankakee  County  praying  that  the 
defendant,   Lddie  Brouillette,    be   ordered  to  pay  to  a  trustee, 
whom  the   court  should  appoint,    trie   said   sum  of  ^6,000.00   in 
accordance  with  the   terms  and  provisions  of  the  said  deed  and 
that  such  payment  be   declared  to  be   a  lien  upon  the  premises 
and  praying  that  the  income  from  the  said  fund  be  paid   in  accord- 
ance with  the  terms  and  conditions  of  said   deed  of    September  13th, 
1920   and    in   event   of  the  failure  of  the   appellant,   :  ddie  Brouillette, 
to  pay  the   said  moneys  to   such  trustee   that  the   said  real  estate 
be   sold  and  out  of  the   proceeds  thereof  the  said  sum  of    ;6,   00.00 
be  paid  to  a  trustee. 

The  defendants  filed  their  answer  to   such  bill  of  complaint 
admitting  the  execution  and   delivery  of  the  deeds  above  set  forth, 
but  denying  that  the  complainants  were  entitled  to  the  relief 
prayed  or  any  part   thereof. 
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Th      oause  was  hoard  by  the    court   and   at  t   I    c    nolusi  n   thereof 
the    court  entered  a   decree   ordc    ing  that  to   appellants  have,  under 
the   deed  of  September  13th,    1920,  an  equitable   lien  upon  the    said 
real   estat     f  r   the  faithful   performance   of  the  covenants  contained 
in  said  deed  and  furthaj^ordering  that  the  deeds  of  _June  2,°,nd,   1928 
from  Eddie  Brouillette  and  his  wife  to  John     B.   Brouillette  and  from 
John  B.   Brouillette  weye  to  the  said  Iddie   Brouillette  were  each 
subjeot  to    such   equitable  lien  as  was   oreated  by  the  deed  of 
September  13th,   1920. 

By  its  decree  the   court  further  appointed  the  City  Trust  & 
Savings  I ank  of  Kankakee,    Illinois,    trustee  to   execute  the  pro- 
visions of  the   said  trust  con iained  in  the     deed  and   ordered  the 
said     ddie  Brouillette  to   pay  to   such  trustee  the  sum  of  $6,635.00 
together  with     nterest  thereon  at  the   rate   of  5$  per  annum,  with- 
in ninety  days  and   to   pay   the    costs  of   such   proceeding.      From  this 
decree    the   said  Eddie  Brouillette  and   his   wife  prosecuted  their 
appeal  to   this  Court. 

This  court,  upon   examination  thereof,   having  been  of  the 
opinion  that  the  appeal  was  improperly  taken  to  this   court,    trans- 
ferred the  same  to  the  Supreme  Court.     The  Supreme   Court  upon  con- 
sideration thereof,   having  concluded  that   a  freehold  was  not    in- 
volved  in  this  case,   entered   its   finding  to  that   effect  and   trans- 
ferred theoase  to   this   court. 

From  an  examination  of  the   record  in  this   case  it   is  apparent 
that  there   is  substantially  no   controversy  as   to  the  facts   in   the 
case.     The  sole  and  only  Question  to  be  determined  as  we  see  the 
matter,    is  the   effect  of   the    conveyances  herein  referred  to. 

On  behalf  of  the  appellants  it   is  urged  that  the   effect  of 
the  re-oonveyance  of   said  premises  by  the  said  Eddie  Brouillette 
to   the  said  John  B.  Brouillette  and  his  deed  of  June  22nd,   1928 
again  conveying   such  lands  to  Eddie  Brouillette  without  reference 
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to  the  creation  of   such   trust  was  to  release  and  discharge  the 
obligation   of  L'ddie  Brouillette   to    pay  the   y6,  .00.00  and   interest 
thereon  to   a  trustee   in  accordance  with   the   terras   of   the   deed  of 
September  13th,   1920.      A  determination   of   this   question   is  the 
determination  of  the   entire      controversy. 

By  the   deed  of  oeptenber  13th,   1920   the  obligation  to   pay 
the   said   sum  of  #6, 000.00  to   the   trustee  was,   among  other  things, 
a  part  of  the   consideration  of  the   said  trust  deed  and  upon  the 
execution  and  delivery  of  the   said  deed   the   entire   title  to   the 
said   lands  passed  from  the  said  John  B.   Brouillette  to   the   said 
Eddie  irouillette  subject,  however,  to    the   obligation  or    lien 
created  by  such  deed. 

No  special  language     is  necessary  to   create  a  trust  estate 
nor  to  oreate  a  lien  or   charge  upon     real  estate  thereof  but  any 
conditions  whioh  reasonably  indicate   the  intention  of  the  grantor 
that   such  a  lien     or  oliarge  is   intended  to  be  created  is  sufficient. 
Sullivan  vs.    Sullivan   242  111.   App.    501;      Carder   vs.   Hughett   243 
111.   App.   170;    Trubey  vs.    lease   240    111.    513. 

It   is    sufficient   if   the  language  used   shows    that  the    settlor 
intended  to  create  a  trust,  and    clearly  points  out  the  property, 
the  beneficiary  and  the  disposition  to   be  made  of  the  property. 
(26  R.C.L.    Sec.    18  P.   1181.) 

The  provision  for  the  payment    of    the   sum  of  06,000.00   to  a 
trustee  after    the  death   of   the    said  grantor  was  for   the  benefit 
of  the    said  Laura  Christie  and  her  son  and  under  certain  conditions 
possibly  for  the  ultimate  benefit    of   said  Eddie  Brouillette. 
Immediately  upon  the  execution  and  delivery  of  such  deed  the  said 
Laura  Christie  beoame  absolutely  vested  with  the  benefits  to  be 
derived  from  such   trust  when   ihe  same  became  op.  rati ve  and   such 
benefit,   estate  or    interest  in  said   trust  fund   so  acquired  could 
only  be  defeated  by  the  acts  of  the   beneficiaries.      Any  actof  the 
grantor  and   the   grantee  of  the  said   deed  would  not   and  could  not 
affeot  the  right  or  interest  whioh  the  beneficiaries  had  acquired 
in  and  to  the  benefits  of  the   said  trust  so  created. 
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It  is  urged  by  the  appellants  herein  that  the  interest  whioh 
the  said  Laura  Christie  acquired  was  contingent  because  it  is  said 
that  no  interest  oould  v.  st  in  her  unless  she  survived  John  B. 
rouillette.   If  such  assertion  were  true  we  do  not  b- lieve  it 
would  effect  the  situation.   The  provision  creating  the  trust  is 
clear  and  very  specific.   This  trust  is  created  regardless  of  the 
character  of  the  interest  of  the  beneficiaries.  However,  the  mere 
fact  that  a  benefioiary  may  die  before  enjoying  the  benefits  of 
some  estate  created  for  him  does  not  render  the  estate  or  interest 
so  created  for  such  beneficiary  a  contingent  interest.   It  is  not 
the  uncertainty  as  to  whether  the  beneficiary  will  live  to  enjoy 
the  estate  that  renders  an  estate  contingent. 

As  was  said  in  the  case  of  Scofield  vs.  Olcott  120  111.  362 
page  371:   "An  estate  is  vested,  v/hen  there  is  an  immediate  right 
of  present  enjoyment,  or  a  present  fixed  right  of  future  enj  y- 
ment.   It  gives  a  legal  or  equitable  seizin.  A  vested  remainder 
is  a  fixed  interest,  to  take  effect  in  possession  after  a  particular 
estate  is  spent,  and  is,  thereafter,  invariably  fixed  to  a  determin- 
ate person.   It  takes  effect  in  interest  and  right  immediately  upon 
the  death  of  the  testator,  although  it  may  not  take  effect,  indeed, 
if  it  be  a  remainder,  it  can  not  take  effect,  in  possession  and 
enjoyment,  until  the  death  of  the  devisee  for  life,  or  other  determin- 
ation of  the  particular  estate. ***   It  is  the  present  capacity  of 
taking  effect  in  possession,  if  the  possession  were  to  become 
vacant, 6«#e?«  and  not  the  certainty,  that  the  pes  session  will  be- 
oome  vacant  before  the  estate  limited  in  remainder  determined,  that 
distinguishes  a  vested  from  a  contingent  remainder.  When  the  event, 
on  which  the  preceding  estate  is  limited,  must  happen***  that  re- 
mainder is  vested." 

The  right  of  enjoyment  of  Laura  Christie  was  deferred  only 
until  the  death  of  John  B.  Brouillette,  whioh  must  happen  and  such 
postponement  of  enjoyment  was  for  the  purpoe  e,  under  the  terms  of 
the  said  deed,  of  allowing  him  to  retain  the  stipulated  income  far 
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the  period   of  his   life.      So  far   as  the   right   to   receive  the   inoome 
is   oonoerned,   the   same  thing    is   true   of   the   interest   of    the  appel- 
lant,  John  Christie. 

In  the   case  cf    Knight  vs.    Pottgeiser  176   111.    368  p.    374  the 
court    said:      "The   testator  desired   the    income   and  benefit  of  the 
property   should  be   enjoyed  by  his  widow  as  long  as   she  should  live, 
and  for  that  reason   invested  her  with  the  exclusive  richt  of 
possession  during  her  lifetime    and  deferred   the  right   of  remainder- 
men to  enter  into  possession  accordingly.     Futurity  was  not  annexed 
to  the   right  of  the  remainder-men  to  possession,   but  only  to  the 
time   when  such  right  may  be   exercised.      The  postponement  had  refer- 
ence to   the   situation   or   convenience   of   the   estate,  possession  of 
the  premises  at  once  upon    the  death  of  the  testator  being  denied 

the  rema  nder-men  solely  because  the   testator  desired  his  widow   should 

she 
enjoy  the  use  and  benefit  thereof   so  long  as/should  live  .     An 

immediate  right   of   present  enjoyment  is  not  essential  to   a  vested 

remainder.      It   is  sufficient    if   there  is     resent  a  fixed  right  of 

future     enjoyment." 

"The   same  general   principles,  which  regulate  the  vesting  of 
devises  of  real  estate,  apply,   to  a    considerable  extent,    to  gifts 
of  personality.     But  even  though    there  be  no  other  gift  than  the 
direotion     to  pay  or  distribute  in  the   future,  yet,   if   such  payment 
or  distribution  appear  to  be  postponed  for  the   convenience  of  the 
fund  or    property,  as  where  the  future  gift   is   postponed  to   let   in 
some   other  interest,   for  instance,    if   there  is  a  prior  gift  for 
life***  and  a  direction   to  pay  upon  the  deoease  of  the  legatee  for 
life***  the  gift  in  remainder  vest  at  once  and  will  not  be  deferred 
until  the  period  in  question."     Scof ield  vs.    Olcott  120  111.   362. 

These  rules  of  la  w  are  so   well   established  and  followed  in 
this  State  that  further   citation   of  authorities  would  unduly  extend 
this  opinion. 
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It   is  urged  by  the  appellant  that  the   said  Laura  Christie 
reoeived  $2,500.00  from  her   father's   estate  after  his  death.      This 
is  undoubtedly  true,   but  we  do   not   see  that  t       receipt    of   suoh 
sum  in  any  ways  affects   the     provisions  of  the   trust   created 
herein.      Certainly  it   is  not  established   that  the  said  Laura 
Christie  aocepted  the  said  sum  as  a   cancellation  of  any  claim 
of  the   estate  of  her  father. 

But,    it   is  urged  by  the   appellants  herein  that  the  value  of 
the  land  was  much   less  at  the      time   of   the   death    of   the   said  John 
B.  Br^uillette  than   it  was  at  the   tine  he  made  the  deed  on 
September  13th,   1920.      This    is   probably  very   true  but   we  are 
unable   to      see  the  materiality  of   such   fact   to   the  issues  of 
this  case. 

The  trust  was   created  by  the   deed  of  September  13th,   192  0 
and  having  onoe  been  created  and  established  no  aot  of  the 
grantor  or  grantee   in  the    said  deed   could  effect,    alter  or 
change  the     trust  created  nor  the  terms  thereof. 

The  decree  of  the  Circuit  Co\irt  of  Kankakee  County   is 
affirmed. 

AFF  IKIED 
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STATE  OF  ILLINOIS.         1 

Us. 

secoxd  district  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(G5027— 1M— 9-31)  , 


*u^ 


AT  A  TERM  OF  THE  APPELLAT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  seconll  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.   8605 


Agenda   "o.    23. 


In  the 

APP1LL*.  .  ELLDIOIS 

Second  District. 

February   Term,   A.D.   1933. 


The  People   of  the   State   of 
II   inois,   ex  rel.   Carter 
Luziere,   doing  business  as 
Leon  JCuziere  Company, 

Appellee, 


vs. 


William  Uice,  as  Commissioner 
of  Highways  of  the  Town  of 
RockvillL ,  in  the  County  of 
Kankakee  and  State  of  Illin)is, 
Appellant. 


Appeal  from  the  Cirouit 
Court  of  Kankakee  Cou  ty. 


Baldwin,   J. 

The  appellee,    Carter  Euziere,  doing  business  as  Leon  "^ziere 
Company   (relator    in  trial    court)    filed  his   petition  to    tlv       ay 
1932  Term  of  the  Circuit  Court   of  Kankakee-    County,    in  which    it   was 
alleged  that  on  Llarch  29th,  1930    the   appellee  had  reoewered  a   judg- 
ment  against  the  Commissioner  of  Plighways   of    the   Town  of  F.ockvllle 
in  said   Co  nty,    for  the    sum  of    C'l»290.18  and   costs;      that   success- 
ive appeals  of   such  judgment  had  been  taken  by  such  Commissioner 
of  Highways  and   that   such   judgment   had  be  n  affirmed  by  the  Appel- 
late Court  and  finally  by  the  Supreme   Court  of  the     Jtatc  of  Illinois; 
that   such  judgment  remains   in  full  force  and   effect  and  no  part  of 
the  same  nor  any  of   the    costs  have  be    n  satisfied. 

That   on  the  23rd  of  August  1932   the   relator   served  upon 
appellant,  William  Rice  as   such  Commissioner  of  Highways,   a  written 
demand  for  the  levying  of  taxes   in  an  amount  sufficient   to  pay  such 
judgment  and  such  written  demand  was  set  out    in  full   in  said  petition. 

It   is   further   alleged  that  the    defendant   refused   to   comply  with 
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the  said  demand  aid  omitted  to  inolude  said  item  in  determining 
the  taxes  for  road  and  bridge  purposes,  to  le  lieved  on  the 
property  in  said  town  and  had  refused  to  ocrtify  to  the  board 
of  supervisors  an  amount  sufficient  to  pay  the  jud/jnent,  ;  nt-  rest 
and  costs  and  had  refused  to  include  the  same  in  his  certificate 
to  the  County  Clerk. 

The  petition  further  sets  forth  the  equalized  value  of  the 
property  :n  the  Town  of  Rockville  for  the  ycor  1932,  the  rate  of 
tax  levied  and  other  similar  allegations  and  prayed  a  writ  of 
mandamus  dircoted  to  the  said  William  hioe  as  Commissioner  of 
Highways  of  the  Town  of  Rockville,  commanding  him  as  such  Com- 
missioner to  include  in  the  determination  of  the  taxes  for  roed 
and  bridce  purposes  an  amount  sufficient  to  pay  the  said  judgment. 

The  defendant  was  duly  served  with  summons  and  filed  a  general 
demurrer  to  the  petition.   This  demurrer,  upon  hearing  by  the  court, 
was  overruled  and  the  appellant  having  elected  to  stand  by  suoh 
demurrer,  a  decree  pro  confessoJt  was  entered  upon  the  said  petition 
and  thereafter  a  deoree  entered  by  the  court  awarding  a  writ  of 
mandamus  to  the  petitioner,  directing  the  said  appellant  as  suoh 
Commissi  ner  to  levy  and  certify  to  the  board  of  supervisors  of 
Kankakee  County  a  tax  of  ■  sufficient  amount  to  pay  the  relator's 
judgment,  interest  and  costs  end  to  comply  in  all  particulars  with 
the  statute  in  properly  making  such  levy. 

The  appellant  excepted  to  said  decree  and  appealed  such 
case  to  the  Supreme  Court  of  this  State  and  suchcourt  on  con- 
sideration thereof  certified  the  same  to  this  Court. 

The  appellant  has  assigned  several  reasons  for  the  reversal 
of  such  judgment  and  order  of  the  court,  but  in  view  of  the  con- 
clusi  n  we  have  reached  in  this  matter  it  is  not  necessary  to 
discuss  each  assignment. 

It  is  contended  by  ap pel lent  that  a  commissioner  of  highways 
is  without  power  to  levy  a  tax  except  on  the  identical  date  fixed 
by  statute  and  that  such  date  having  passed  the  court  was  without 
power  to  order  him  to  extend  suoh  tax.   If  such  contention  was  cor- 
rect then  a  commissioner  of  highways  might,  under  the  statute,  defeat 
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any  or  all  honest  claims  against  him,  even  though  such  claims 
were  reduced  to  judgment,  by  th       failure  to  act  in  certify- 
ing a  tax  to  pay  same  and  by  finding  some  other  way  of  spending 
the  money  to  be  reoeived  from  the  tax  so  levied.   Such  contention 
cannot  be  sustained.  I  untiipal  corporations,  and  its  officers, 
are  as  well  required  to  pay  their  honest  obligations  as  any 
individual  and  if  tbey  do  not  do  so  voluntarily  it  is  the  right 
of  the  aggrieved  person  to  apply  to  an  appropriate  court  to  oompel 
suoh  muniolpal  corporation  or  its  officers  to  pay  such  obligations. 

A  similar  question  was  raised  in  the  case  of  Board  of  Super- 
visors vs.  The  People  226  111.  576  page  580  and  the  court  in  passing 
upon  the  question  said:   "The  proposition  than  an  inferior  tribunal 
which  has  refused  to  perform  a  positive  official  duty  at  the  time 
when  it  is  legally  requii  ed  to  do  so  cannot,  by  adjourning  its 
me<  ting,  place  itself  beyond  the  coeroive  power  of  the  courts  to 
compel  the  performance  of  the  duty  enjoined  by  law,  but  it  may  be 
compelled  by  mandamus  to  re-assemble  and  perform  its  legal  duty, 
seems  too  clear  for  argument.   (Lowwenthal  vs.  People  192  111.  332). 
In  the  case  of  People  vs.  Board  of  Supervisors  185  111.  288  we  said 
(page  293):   fIt  is  the  general  rule  mandamus  will  not  be  granted 
in  anticipation  of  a  default  or  failure  of  official  duty,  and  if  the 
writ  may  not  be  availed  of  after  the  omission  or  failure  has  occurred, 
the  writ  will  become  inoperative  in  all  suoh  cases  as  the  one  at 
bar.*  Again,  in  Bo?  rd  of  Supervisors  vs.  People  226  111.  576  page 
581  the  oourt  said:  'While  it  may  be  that  the  Board  of  Supervisors 
could  not,  of  its  own  motion,  levy  a  tax  far  county  purposes  except 
at  the  September  meeting,  still  if  it  failed  and  refused  to  do  so 
at  that  time  the  power  of  the  oourt  could  be  invoked  to  ccnpel  the 
performance  of  that  duty.'   In  the  case  of  state  hoard  of  :  qualiza- 
tion  vs.  People  191  111.  528  the  board  was  compelled  by  mandamus  to 
re-convene  after  its  final  adjournment  and  assess  certain  omitted 
property." 
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It    Is   also      urged  by  the    appellant  that  the  Commissioner   of 
Highways   oan  only  determine    such  amount   of  money  as   is  needed  for 
road   and  bridge  purposes  and  that  t  t   oan  ot   tell  him  how   to 

exercise   that  discretion  so  long    as  he   acts   in  good   feith.    Counsel 
for   appellant  has  misconceived   the  point   in  this   case.      There   is 
no  question  presented  by    this    record   of  any  interference   of  any 
disoretionary  power  of  the    commission  :r.      Th(    nu   stion   in  this    case 
concerns  the  performance  of   the  duty   of   such  highway*  commissioner 
to  provide  for  the  payment   of  the      judgment  mentioned.     The  petition 
is  not   to    c  ,ntrol  the    discretion   of  the   appellant,    but   to  compel 
the  levying  of   sufficient   tax  to  pay  the    judgment  . 

It   is   the   duty  of  the    appellant   as  commissioner  of  highways 
to  pay  such   judgment   and   he  does  not  possess  inn   any  discretion   in 
the  matter.     The  commissioner  had  had  his  day  in  court,  had  made 
his   defense  to  the   judgment  and   it  had  been  finally  and  conclusively 
decided  adversely  to   him.      It,    therefore,   follows   that    it    is  his 
duty   to   pay  such   judgment  and  his   failure  to   do   so   is  not  an  ab   se 
of  discretion  but  an  abuse  of  duty. 

Tne  writ   of  mandamus   issued  In  this   case   ordered  this   commissioner 
to  provide  the   necessary  fund  for  the   purpose  of  paying   s^ch   judgment. 
It  did  not,    in  any     particular,  undertake   or  purport  to  dictate  to 


him.o^bher  or  further  levies.      It  follows,  therefore,  that  this 
contention   is  without  merit. 

But   it  is  urged  that  the   commissioner  of  highways  can  only  levy 
a  tax  for  the   "construction,  maintenance  and  repairs  of  roads  and 
bridges"  and  that  a  judgment  against  the    con- issi->ner  is  not  within 
the   statute.     It  is  not  the  policy   of   law  to   deal  in  absurdities,  and 
such   contention   cannot  be   sustained. 

We  have  examined  the   record  carefully  and  upon   consideration 
of  all      the   faots  and  circumstances  in  this    case  hold  that  the 
objections  of  the  appellant  are  not  well  founded. 

The   decree   of  the   Circuit   Court  of  Kankakee  County   is   hereby 
affirmed. 

AFFIRMED 
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STATE  OF  ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this dav  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


Kfc°* 


AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.  f 

JUSTUS  L.  JOHNSON,  Clerk.      271   C.A«  60  6 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8608  Agenda  No.  26 

In  the  Anoellate  "ourt  of  Illinois 

Second  District 

Feb -uary  Term,  A.  D.  1933 

B.  A.  Sohraahl, 

appellee, 

vs.  Appeal  from  the  Circuit  Court 

A,  F.  Jeanblanc,  Harry  B.  Eaton,         of  Lee  County 
August  Bohn,  Maurice  Hokanson 
and  True  Bloom,  partners  doing 
business  as  Hokanson  and  Bloom, 

appellants, 

Baldwin,  J. 

The  apinellee,  complainant  in  trial  court,  filed  his 
bill  of  complaint  in  the  Circuit  Court  of  Lee  County,  in 
which  he  alleged;  that  an  election  had  been  held  in  an 
alleged  Community  High  School  District  No.  ?51  of  Lee  County, 
Illinois,  concerning  the  establishment  of  such  high  school 
district  and  that  at  such  election  the  proposition  carried; 
that  A.  F.  Jeanblanc,  Harry  B,  Eaton,  August  Bohn,  Bowden 
Jessee  and  Peter  Montavon  were  assuming  to  act  as  Board  of 
Directors  of  such  high  school  district;  that  such  district 
was  not  a  legal  and  valid  district;  that  the  territory  there- 
of was  not  contiguotxs  and  compact;  that  the  children  of  such 
district  could  not  go  and  come  to  said  school  because  of  the 
fact  that  a  river  flowed  through  the  purported  district  and 
that  such  river  cut  off  many  families;  that  such  district 
cotild  not  sunport  and  maintain  a  high  school:  that  to  do  so 
would  require  taxation  amounting  to  confiscation  of  oroperty; 
that  on  May  19,  1931  the  People  of  the  State  of  Illinois  on 
relation  of  J.  P.  ^/oodrow,  et  al,  filed  a  oroceedinr  in  the 
nature  of  ouo  warranto  in  the  Circuit  Court  of  Lee  County 
challenging  the  organization  of  such  Community  High  School 
District  No.  251  and  denying  the  legality  and  validity  of  the 
district;  that  the  appellants  had  passed  a  resolution  levying 
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a  tax  upon  such  district  to  secure  money?  to  erect  I  com   unity  high 
school  building  and  %h>  t  such  assessment  had  been  extended  ur>on  the 
tax  hooks  and  th^t  anticipation  warrants  had  been  issued  arain^t  such 
tax  levy  and  the  defendants  had  entered  -into  a  contraot  with  an  archi- 
tect for  the  furnishing  of  plans  for  a.  building  to  be  erected  upon  a 
tract  of  land  formerly  owned  by  Uistriot  9P,  which  had  been  purchased 
by  the  defendants  for  said  dint -ict  for  the  sun  of  'UO.OO. 

The  bill  of  complaint  orayed  that  an  injunction  be  issued  restrain- 
in^  the  defendant??  from  incurring  any  liability,  purchasing  materials  or 
employing  persons  to  work  on  the  construction  of  the  school  building  or 
permitting  the  sajae  to  be  constructed  or  used  by  the  Community  High 
School  District  No.  ?51  and  from  borrowing  money  until  the  final  disposi- 
tion of  the  quo  warranto  s  'it  described  in  the  said  bill  of  complaint. 

The  bill  of  complaint  was  filed  on  Sent ember  30,  193?  and  on  the 
same  day  a  writ  of  injunction  was  issued  by  the  court  without  notice  or 
hearing  thereon  and  without  bond,  restraining  the  defendants  from  incur- 
ring any  liability,  purchasing  any  materials,  employing  anv  persons  to 
work  in  the  construction  of  any  school  building**  in  Community  High 
School  District  No.  P51  until  the  final  disposition  of  the  quo  warranto 
suit  referred  to  in  the  bill  of  complaint. 

Defendants  were  served  on  September  30,  193P,  and  filed  their  answers 
in  the  said  court  on  October  6th.  On  the  same  date  defendants  presented 
to  the  court  their  motion  supported  by  affidavits  for  the  dissolution 
of  the  injunction  issued  as  above  set  forth,  which  motion  was,  on 
November  19th,  1933,  overruled  by  the  court  and  this  appeal  is  prosecuted 
to  reverse  such  action. 

It  is  apparent  from  the  record  in  this  case  the  quo  warranto  suit 
above  mentioned  was  filed  some  sixteen  months  prior  to  the  time  of  the 
filing  of  this  bill  of  complaint.  It  is  also  established  by  the  record 
that  a  demurrer  had  been  filed  to  petition  in  such  quo  warranto  proceed- 
ing and  that  no  further  proceeding  was  had  in  connection  therewith. 

A  proceeding  in  the  nature  of  quo  warranto  is  the  proper  and  appro- 
priate remedy  or  action  to  try  the  right  to  a  public  office,  of  which 
there  is  a  defacto  incumbent,  (Launtz  vs.  People  113  111.  137).   It  is 
also  an  appropriate  and  nroper  proceeding  by  which  to  test  the  validity 
or  legality  of  a 
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munioipal  corporation,  (Kamp  v.  People,  141  111.  9)  and  a 
majority  of  the  cases  holr1  that  validity  of  the  organization 
of  a  municipal  corporati  n  or  political  subdivision  of  the 
st^te  can  only  be  tested  b'  such  proceeding. 

The  office  of  ■  bill  in  eauity  is  to  obtain  relief  in 
cases  where  no  other  adequate  remedy  exists  and  courts  of 
equity  do  not  ordinarily  assume  jurisdiction  of  any  case 
where  adeouate  relief  is  to  be  had  in  other  actions  or  courts. 

The  relief  prayed  in  this  case  appears  to  be  a  reouest 
to  enjoin  the  defendants  from  exercising  their  powers  or  per- 
forming tneir  duties  as  officers  of  such  alleged  school  district 
until  such  time  as  the  quo  warranto  suit  filed  long  prior  there- 
to should  be  determined.   A  careful  examination  of  the  bill  of 
complaint  le-^ds  to  the  conclusion,  however,  that  this  suit  is 
in  effect  an  attempt  to  procure  a  determination  of  the  validity 
or  legality  of  the  organisation  of  such  school  district.  As  we 
have  already  indicated  such  a  determination  is  not  a  pro-oer 
function  of  a  court  of  enuity  where  an  adequate  remedy  is  other- 
wise provided.  This  ouestion  can  properly  be  determined  upon 
the  hearing  of  the  quo  warranto  case  already  filed  or  by  the 
appellee  filing  such  a  proceeding  directly  for  such  purpose . 

From  a  consideration  of  the  allegations  of  the  bill  of 
complaint  and  the  facts  as  disclosed  by  the  record  herein  we 
conclude  that  the  case  made  by  the  pleadings  was  not  such  a 
case  as  would  entitle  the  complainant  to  an  injunction,  and 
the  court  erred  in  granting  a  temporary  injunction.  Under 
the  record  the  court  should  not  have  granted  a  temporary  in- 
junction without  notice  or  without  the  complainant  filing  a 
bond. 

The  order  of  the  court  granting  a  temporary  injunction 

herein  is  reversed  and  the  cause  remanded  to  the  Circuit  Court 

of  Lee  County  with  directions  to  dissolve  such  injunction  and 

dismiss  the  bill  of  complaint  for  want  of  equity. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 


■ 

- 

- 

!        ' 
- 

- 

- 

I 

t 

■ 

■ 
■ 

1 

u 


STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


$u* 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


scon  ok  day  of  May  in 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  set 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice.  Q^  i   T  A 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8618  Agenda  No.  32 

In  the  Appellnte  Court  of  Illinois 

Second  District 

February  Term,  A.D.  1933 

F.  C.  Harrison, 

appellee, 

Appeal  from  the  Circuit  Court 
vs. 

of   ./innebagc   County 
W.  0.  Michael sen, 

appellant, 

Baldwin,   J. 

The  appellee,  F.   C.    Harrison,   filed  this  suit   in  the 
Circuit  Court  of    .innebago  County  against  the  appellant, 
1,   Q.   Michaelsen  for  non-payment  of  a  note  in  the  sum  of 
$1500.00. 

The  appellant  filed  his  general  issue  to  the  declrra- 
tion,   together  with  affidavit  of  meritorious  defense.      There- 
after the  cr.se  was  tried  in  sue1.,  court  before  a  jury  uoon  the 
issues  as  formed  by  the  pleadings. 

On  the  trial  the  appellee  offered  in  evi   ence,  without 
objection,   the  note  sued  on.     He  then  offered  other  competent 
testimony  as  to  the  amount  of  accrued  interest   thereon.      The 
appellant   called  the  apnellee  to  the  witness  stand  anr*  making 
him  his  own  witness   examined  him  concerning  the  note  involved 
in  this  iuit  and  as  to  the  consideration  paid  therefor.     There- 
after the  appellant  offered  to  make  proof  of  other  matters  which 
we  do  not  deem  necessary  to  discuss. 

The  note  in  question,   dated  December  5th,   1930  for  the 
principal   sum  of  $1500.00  due  ninety  iajrg  after  date,  was  pay- 
able to  the  order  of  the  Montana-Eastern,  Ltd.,    a  corporation. 
Exclusive  of  the  printed  part  thereof  such  note  was  in  the 
handwriting  of  the  appellant.      Endorsed  upon  the  note  was  the 
notation  "Depositing  with  Mr.  Paul  Stich  for  collateral  one 
certificate  for  300   shares  of  Montana-Eastern  Limited." 
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Such  note  was  endorsed  by  the  Mont ana-Eastern,  Ltd.,  by  H.  0. 
Aaberg,  Vice  Pres.,  guaranteeing  payment  at  maturity  to  the 
holder  thereof. 

Vhen  the  appellant  called  the  appellee  as  a  witness  he 
thereby  vouched  for  the  truth  of  his  testimony.   In  our  o-inion 
the  testimony  in  this  case,  as  disclosed  by  the  record,  is 
sufficient  to  show  that  aopellee  wra  the  owner  in  due  course 
of  such  note. 

The  evidence  offered  in  t  ;is  cose,  taken  as  a  whole, 
shows  beyond  any  Question  that  the  appellee  herein  was  a 
holder  in  due  course  of  the  note  in  question,  as  defined  by 
the  Negotiable  Instrument  Act  of  this  State,  and  none  of  the 
testimony  introduced  or  offered  by  the  appellant  herein 
tended  in  any  degree  to  controvert  such  fact,  but  on  the 
contrary  tended  to  prove  that  the  appellee  was,  in  f-ct,  a 
holder  of  the  said  note  in  due  course. 

If  as  apparently  contended  by  the  appellant  herein,  that 
the  apoellee  was  not  a  holder  in  due  course,  such  fact  would 
be  a  matter  of  defense,  which  must  be  proven  by  the  defendant 
in  this  case.  No  such  testimony  was  introduced  or  offered. 

The  judgment  of  the  Circuit  Court  of  '/innebago  County  is 
affirmed. 

AFFlRiaED 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


w 


AT  A  TERM  OF  THE  APPELLATE  COUR/, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  searond  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOI-IIT30N,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

f  1  9      the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


General  No.  8633  Agenda  No.  17 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.  D.  1933 

S.  T.  Jackson,  et  al, 

Defendants  in  error, 

vs.  rit  of  Error  to  the  Circuit 

A.  E.   Anderson,   and  The  Belt  Court  of  Kankakee  County 

Route    /arehouse  and   Storage 

Company, 

Plaintiffs  in  error, 

Baldwin,  J. 

On  April  19th,  1933  the  complainants  filed  their  bill  of 
complaint  in  the  Circuit  Court  of  Kankakee  County  alleging  that 
they  were  stockholders  of  the  Belt  Route  Warehouse  and  storage 
Company;  that  such  company  was  incorporated  November  17th,  1935 
under  the  laws  of  the  State  of  Illinois;  that  they  were  solicited 
to  purchase  stock  of  such  corporation  and  paid  therefor  the  sum 
of  $100.00  per  share;  that  on  November  37th,  1935  certain 
officers  of  the  company  issued  to  one  A.E.  Anderson  certificates 
for  50  shares  of  common  stock  and  for  50  shares  of  preferred 
*to ck  of  such  corporation  without  receiving  in  return  therefor 
the  purchase  price  of  $10,000.00  and  that  such  officers  caused 
to  be  inscribed  in  the  books  of  the  corporation  a  statement 
that  said  100  shares  of  stock  had  be^n  paid  in  full. 

Complainants  further  alleged  that  they  were  unaware  of 
the  circumstances  until  about  Septe  ber  of  1931  when  an  inde- 
pendent audit  of  the  corporation" s  books  revealed  the  circum- 
stances and  the  issuance  of  the  stock  to  the  said  Anderson 
without  the  payment  of  the  purchase  orice. 

The  bill  further  alleged  demand  rvon  Anderson  to  return 
the  atock  for  cancellation  and  his  refusal  so  to  do. 
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The  corporation  answered  the  eaid  bill  of  complaint, 
admitting  its  incornoration  e.n^  neither  admitting  or  denying 
the  remainder  of  the  allegations.      The  defendant,   A.E.   Anderson, 
also  filed  his  answer  setting  forth  certain  facts  and  circum- 
stances and  denying  that   relief  should  be  grafted. 

The  cause  was  heard  upon  the  bill  an^   answer.     On  the 
27th  day  of   September,   1932,   the  court   entered  a  decree  finding 
that  the  said  def  endanti__An^erson,  with  other  persons,   hacT" 
entered  into  an  pgreement  on  April  28th,   1925  to  purchase 
certain  warehouse  property  from  the  Cook  Motor  Corporation 
for  the   sum  of  #45,000.00  which  was  to  be  payable  315,000.00 
in  cash  and  $30,000.00  in  notes  to  be  secured  by  a  mortgage 
on  same. 

That   by  the  terms  of  said  agreement  the  said  Anderson 
was  to  furnish  the  cash  and  thereafter  the  property  was  to  be 
sold  for  the  sum  of  $75,000.00  and  out  of  the  sale  price  the 
said  Anderson  was  to  be  repaid  the  $15,000.00  so   advanced  and 
to  receive  one-third  of  the  prospective  profit  of  $30,000.00. 

That  in  event   such  sale  was  not  made  a  corporation  should 
be  organized  with  a  capital  stock  of    £100,00.00   and  that   said 
Anderson  should  be  repaid  the  $15,000.00   so   advanced  and  to   re- 
ceive paid  up  stock  of  $10,000.00  par  valiie. 

On  April  29th,   1925  the  parties  made  a  supplemental  con- 
tract by  which  they  each  agreed  to  pay  one-third  of  the  expenses 
of  the  selling  of  said  property. 

The  court  further  found  that  Anderson  borrowed  the  sum  of 
$15,000.00  from  the  City  National  Bank  of  Kankakee  and  applied 
the  same  on  the  purchase  price  of  the  property  and  a  deed  con- 
veying such  property  was  executed  and  delivered  to  one  F.  L* 
Shidler,  who  in  turn  executed  30  notes  for  $1,000.00  each,  all 
secured  by  a  mortgage  upon  the  property,  to  secure  the  remainder 
of  the  purchase  price. 
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Thereafter  the  contemplated  sale  ^as  not  made  and  the  Belt 
Route    Warehouse  and   Storage  Company  'vas  organized  with  a  capital 
stock  of  the  $150,000.00,   of  which   •pl25,000.00  par  value  was  common 
stock  and  $25,000.00  par  value  was  preferred  stock. 

The  said  property,  which  had  been  so  conveyed  to   said 

Shidler,  was  transferred  to  this  corporation  at   a  valuation  of 

$115,000.00  less  the  mortgage  indebtedness.     The  capital  stock 

of  the  par  value  of  $25,000.00  was  sold  and  paid  for   in  cash. 

One  F.   L.   3hidler  was  elected  president  of  the  corporation  and 

M,   T.  Jackson  secretary  and  treasurer  thereof.     Four  Hundred 

twenty-five  shares  of    capital  stock  of  such  corporation  of   a 

par  value  of  $4?, 500. 00  was  issued  to  F.   L.   Shidler  and   the 

same  amount  to  M.  J,  Jackson  and  fifty  kxxxxr  shares  of  common 
stock  of  the  par  value  of  $5,000.00  and  50  shares  of  preferred 
stock  of  the  par  value  of  #5,000.00  was  issued  to   the  said    A.   E, 

Anderson;    the  stock  so   issued  to   Shidler  and  Jackson  was  issued 

against  the  increased  valuation  placed  on  the  warehouse  property 

and.  was  issued  without   consideration;    both  of   said   parties 

returned  all  of  such  stock  to  the  corporation  and   certificates 

for  such  stock  had  been   cancelled;    the  defendant   A.K.   Anderson, 

did  not  pay  the  corporation  any  sum  whatever  for  the  capital 

stock  issued  to  him  and   that  he  now  heir's  all  of   said  stock. 

The  court  fxirther  foiuid  th?t   the  complainants  had  not 

been  guilty  of  laches  in  the  prosecution  of  the  suit   and  had 

not  ratified,  acouiesced  or  consented  to  the  issuance  of  the 

stock  to,   or  the  retaining  thereof  by  the  said  defendant, 

A.   E.    Anderson,   and   that   the  issuance  thereof  was   a  fraud  upon 

the  rights  and  interests  of  the  stockholders  of  the  corporation 

anri  ordered   that  the   stock   so   issued   without   consideration  to 

the 
the  said  A.  E.  Anderson  should  be  declared  voi^  and/certificates 

thereof  cancelled.   The  court  ordered  that  Anderson  should  be 

given  the  opportunity  to  pay  the  said  sum  of  $10,000.00  for  said 

stock  if  he  so  elected  an^  entered  an  order  that  the  said 
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Anderson  pay  or  cause  to  be  paid   to   the  said  corporation  the 
said  sura  of   '310,000.00  within  thirty  days  from  the  entry  thereof 
and  in  default  thereof  that  the  two   certificates  representing  the 
stock   so  issued  to   him  without  consideration  be  declared  void. 
The  plaintiffs  in  error,  who  were  the  defendants  in  the  trial 
court,  have  orosecuted  this   suit  to   reverse  such  decree. 

It  is  urged  by  the  plaintiffs  in  error  that  the  complain- 
ants have  a  complete  and  adeou^te  remedy  at  law  and  therefore, 
cannot  maintain  this   suit. 

This  assignment   aopears  to  be  predicate-1  upon  the  fact 
that   at  a  meeting  of  the  stockholders  in  1931  the  defendant, 
Anderson,   is  found  to  have  admitted  that  such  stock  was  issued 
to  him  without  consideration  and  that  he  offered  to   return  half 
of  the  stock  for  cancellation  and  to  pay  for  the  other  half. 
It  could  not  seriously  be  contended  that  an  unaccepted  offer 
of  this  character  amounted  to   such  a  contract  as  coul^   or  would 
be  enforced  at  law,  but  whatever  may  be  the  fact,  the  Question 
is  not   exadtly  new  in  this  strte. 

In  Stebbins  v.  Perry  County,   167  111.    567,  p.   574  the  court 
said  concerning  the  issuance  of  stock  not  authorized  by  law: 
"Equity  haB  ample  power  to  cancel   even  over-issued  stock.   *   *   * 
The  stock  in  this  case,  however,    is  something  more  than  merely 
over-issued  stock.      It   is  stook  the  issuance  of  which  was  for- 
bidden by  law.     It   is  not  of  that  class  alluded  to   in  most  of 
the  cases  which  deal  with  over-iss\xed  stock,  where  the  acts 
comolained  of  were  merely  ultra  viees  or  outside  or  beyond  ex- 
isting powers.      It  beine-  stock  improperly  issued,   it  creates  a 
cloud  upon  the  rights  of  other  stockholders,   and  the  right  to 
have  such  cloud  removed  is  a  continuing  one,  that  may  be  asserted 
at   any  time  during  the  existence  of  the  cloud." 

Again,    it   is  urged  that  no  demand  was  ma.de  uoon  the 
directors  of  the  coroora/fcion  to  beg-in  a  suit. 


iff 

-    I 


■         - 

i 

■ 


-5- 


In  Stebbins  v.   erry  County,  supra,  r>  e  574,  the  court 
said:   HAs  a  general  rule,  a  stockholder  cannot  bring  a  suit 
to  enforce  a  property  right  of  a  corporation  without  a  orior 
demand  upon  the  corporation  to  do  so  in  its  own  name.  But  to 
this  general  rule  there  are  exceotions.  *  *  *  where  the  object 
of  the  action  was  to  coraoel  a  corporation  to  cancel  certain 
shares  alleged  to  have  been  unlawfully  issued.  *  *  *H   It  thus 
is  apparent  that  such  a  de  land  is  not  necessary  in  all  cpses. 
In  this  esse,  however,  the  corporation  filed  its  answer  to  the 
bill  of  complaint  and  cannot  now  be  heard  to  raise  this  auestion, 

It  is  also  urged  that  the  findings  of  fact  do  not  conform 
to  the  allegations  of  the  bill.  This  objection  does  not  appear 
to  have  been  raised  in  the  trial  court  an^  in  such  oases  the 
objection  cannot  be  raised  in  this  court. 

Finding  no  error  in  the  record  the  decree  of  the  Circuit 
Jourt  of  Kankakee  County  is  affirmed. 

AFFIRMED. 
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STATE  OF  ILLINOIS.         1 

\  ss. 
second  district  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(fi5027 — 111 — 9-S11  «5^a&,- 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Iv  i  ,  nt—  The  Hon.  .FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
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Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8560  Ag.  No.  4. 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

February  Term,  A.D.  1933. 


Al  Simon, 

(Plaintiff)   Appellee, 

vs.  Aopeal  from   Circuit   Court, 

Lrke   County. 
Deibler  i/otor  Car  Corporation, 
a  Coroorrti-ni,    (Defendant) 

Appellant. 

WOLFE— P.J. 

This   case   involves  the  right  of  recovery    b/   apoellee   p gainst 
the  appellant  for  a   sum  of  money,  namely;      $360.00  which  was  the  price 
for  which  apoellant   sold  an  old  car  of  the  appellee's.     The  appellant 
retained  the  money  under  and  by  virtue  of   an  agreement  as  clai  led  by 
the  apoellant  between  it   and  the  aopellee.      It  is  also  claimed  by 
appellant  that  the  said  sum  should  apply  on  a  new  Plymouth  automobile 
which  they  were  to  obtain  for  the  appellee.     The  first  agreement  was 
made  in  November  1930.     The  appellee  delivered  Vis  car  to  the  appel- 
lant and  after   some  work  was  done  on  the  old  car  it  was  sr>ld  by  the 
appellant  for  the  sum  of    '5360.00.     At   the  time  of  the  first  trans- 
action the  appellant  wrs  not  able  to   deliver  the  new  Plymouth  car  to 
the  appellee  as  it  did  not  then  have  any  of  the  o?rs  in  stock.      Things 
ran  along  for  quite  a  while  and  the  oar  did  not   come. 

In  May,   1931,   appellee  in  order  to  make  use  of     is  credit   in 
trade  went  to  the  appellants  place  of  business  and   after   some  discussion 
regarding  make  a  deal  on  a  certain  other  automobile,   one  of  the  sales- 
men of  the  aopellant  company  agreed  to  make   sone  arrangement  by  which  a. 
car  would  be  provided.      He  was  to  call  up  the  aopellee  relative  thereto.' 
There  was  some  further  coraimmication  back  and  forth  between  the  parties 
about  the  matter,  but  no  c^r  was  ever  furnished  to  the  apoellee.     The 
apoellee  olaims  that  he  procured  a.  customer  by  the  name  of  Eisendrath, 
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who  placed  an  order  irltb  the  appellant  for  a  new  Pl\rmouth  automobile. 
There  was  so  ie  discussion  betw  en  the  appellee  and  appellant  aa  to 
whether  appellee  had  procured  this  ciistomer.  The  result  of  these 
meetings  and  communications  was  that  the  appellant  agreed  to  honor 
appellee's  credit,  in  trade  in  the  transaction  with  Eisendrath.   It 
was  the  contention  of  the  spoellant  that  soae  time  later  Eisendrath 
stated  that  he  could  not  wait  any  longer  for  the  delivery  of  a  new 
Plymouth  car  which  had  been  ordered  from  the  factory,  and  that  the 
transaction  with  Eisendrath  was  terminated.  There  is  evidence  that 
other  attempts  were  nade  to  make  a  deal  between  the  parties,  but  they 
were  never  consummated. 

The  aopellee  started,  suit  against  the  apoellant  in  a  Justice  of 
Matt'l  court  to  recover  the  amount  of  $360.00,  the  sale  orice 
of  his  car  which  he  had  delivered  to  the  appellant  and  for  which  he 
took  a  credit  slip  for  thet  amount  the  same  to  be  applied  on  the  pur- 
chaseyfof  a  new  gaaN  The  case  was  apoealted  to  the  Circuit  Court  and 
tried,  which  resulted  in  a  verdict  in  favor  of  the  appellee  for 
.$360.00.'  A  remittur  of  $60.00  was  entered  by  the  plaintiff  and 
the  judgment  for  the  plaintiff  was  then  entered  in  the  sura  of  '5300.00. 

It  is  urged  that  the  Bill  of  Particulars  was  such  that  the  appellee 
should  not  ba  permitted  to  recover  in  trie  case  because  he  undertook 
to  state  one  cause  of  i  ction  in  the  Bill  of  Particulars  but  recovered 
upon  a  different  cause  of  action.   In  suits  before  the  Justice  of  the 
Peace  no  written  pleadings  are  required.  After  an  examination  of  the 
Bill  of  Particulars  filed  in  this  case  we  are  of  the  opinion  that  the 
contention  of  the  apoellant  is  not  well  founded  and  that  the  Bill  of 
Particulars  is  broad  enough  and  ths  proof  sufficient  to  sustain  a  verdict. 

It  is  also  urged  by  apoellant  that  the  court  should  have  directed 
a  verdict  in  its  favor  as  the  evidenoe  is  not  sufficient  to  support 
the  verdict.  This  is  a  proper  question  of  fact  for  the  iury  to  decide  .' 
From  an  examination  of  the  testimony  of  the  various  witnesses  we  are  of 
the  opinion  thrt  the  proof  preponderates  in  favor  of  the  appellee  and 
that  we  would  not  be  justified  in  setting  aside  the  verdict  on  the 
ground  that  it  is  contrary  to  the  manifest  weight  of  the  evidence. 
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The  court  did  not  err  in  refusing  to  direct  a  verdict  in  favor  of  the 
appellant. 

In  the  case  of  McKinnie  vs.  Lane  P30  111.  Page  544,  McKinnie  aold 
some  pictures  to  Lane.  Part  of  these  were  sold  for  cash  and  the  bal- 
ance of  the  purchase  price  of  these  pictures  was  to  be  taken  by  McKinnie 
in  pictures  from  Lane.  The  oictures  that  McKinnie  was  to  receive  were 
never  delivered  to  him,  and  he  demanded  either  the  pictures  of  the 
balance  of  the  money  representing  the  sale  nrice  of  the  pictures  he 
had  sold  to  Lane,  but  Lane  refused  either  to  deliver  the  oictures  or 
to  nay  him  the  cash.  Suit  was  brought  by  McKinnie.  The  only  olead- 
ings  were  the  common  counts  and  the  general  issue.   In  this  case  the 
court  laid  down  the  rule  that,  If  no  date  for  the  delivery  of  specified 
articles  of  oersonal  property  in  payment  of  a  certain  amount  is  fixed 
in  the  agreement  the  law  will  imply  that  the  delivery  is  to  be  made 
upon  demand  or  within  a  reasonable  time,  and  if  the  obligor  refuses 
to  deliver  the  property  in  a  reasonable  time  after  demand  he  is  liable 
in  money  for  the  amount  due.' 

We  think  the  reasoning  of  the  court  in  the  McKinnie  case  is 
very  applicable  to  the  case  at  bar.   It  should  be  kept  in  mind  thrt. 
the  appellant  sold  the  automobile  of  the  appellee  and  received  '360.00 
therefor.  At  the  time  of  the  institution  of  the  suit  that  the  aooellee 
had  neither  the  money  which  represented  his  old  car  nor  another  auto- 
mobile. 

Jo  plaint  is  made  relative  to  the  instructions,  tut  after  an 
examination  of  the  pleadings  and  the  instructions  given  we  have  arrived 
at  the  conclusion  that  they  fairly  state  the  law,  and  that  substantial 
justice  has  been  done  in  this  case.  The  judgment  of  the  Jircuit  C^urt 
of  Lake  County  should  be,  and  is,  hereby  affirmed.'. 

Judgment  affirmed. 
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STATE   OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- __ 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 


qst? 


AT  A  TERM  OF  THE  APPELLATE  COUR 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  0.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHHSOIT,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  2  5  1933    "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8568 


Ag.  No.  7 


IN  THE 
APPELLATE  OOURT  OF  ILLINOIS 
SECOND  DISTRICT 

February  Term,  A.D.  1933. 


Katherine  Harris,  et  al., 
Apt)  ell  ant  8 
vs. 

Nicholas  Hildebrandt , 

Apt)  ell  ee. 


Appeal  from  Circuit  Court, 
DuPage  County. 


WOLFE— P.J. 

Katherine  Harris  and  Charles  Harris  instituted  proceedings  in 
the  Circuit  Court  of  DuPage  County  against  Nicholas  Hildebrandt, 
et  al.  by  filing-  a  bill  in  equity  praying  for  an  injunction  and 
restraining  order  to  enjoin  Hildebrandt  from  declaring  a  forfeiture 
on  a  contract  for  deed.  To  this  bill  Hildebrandt,  the  appellee, 
filed  a  general  demurrer.  On  a  hearing  before  the  court  the  demurrer 
was  sustained,  and  the  bill  dismissed  for  want  of  equity.  The  Appel- 
lants elected  to  stand  by  their  bill  and  prosecuted  the  case  in  this 
court  to  review  the  action  of  the  trial  court  in  sustaining  the 
demurrer  and  in  dismissing  their  bill.  The  only  question  involved 
in  the  case  is  the  sufficiency  of  the  bill  and  whether  the  matters 
and  things  alleged  and  set  forth  constitutes  a  meritorious  cause  of 
action. 

It  is  first  urged  by  the  appellant  that  the  court  erred  in  dis- 
missing the  bill  for  the  reason  that  it  states  that  thirty  days  notice 
of  the  intention  to  forfeit  the  contract  should  be  s  erved  upon  the 
vendees  under  the  articles  of  agreement  for  a  warranty  deed  Before  a 
forfeiture  could  be  declared.  They  cite  Cahill's  Illinois  Revised 
Statutes  of  1931,  Sec.  3,  Par.  3,  Chapter  57  to  sustain  their  con- 
tention. This  statute  w?s  passed  and  became  a  law  after  the  appellee 
had  declared  a  forfeiture  of  the  contract,  consequently  the  statute 
is  not  aoolicable  to  this  case. 
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It  is  a  well  settler!  rule  of  law  that  a  judgment  of  law  will 
not  be  enjoined  "by  a  court  of  equity  unless  the  complainant  shows 
that  he  has  a  good  defense  uoon  the  merits;  that  he  was  prevented 
from  making-  his  defense  by  the  fraud  of  the  opposite  party,  he  at 
t  e  time  being  without  negligence,  or  that  the  plaintiff  in  the 
common  law  suit  had  no  ca\ise  of  action.  The  bill  in  this  case  does 
not  show  that  the  complainants  have  any  legal  defense  in  the  case, 
or  ' hey  were  prevented  from  making  any  defense  that  they  might  have 
interposed  at  the  former  hearings,  or  that  the  plaintiff  had  no  cause 
of  action  at  that  time.  In  the  case  of  Telford  vs.  Brinkerhoff , 
163  111.  439,  the  court,  in  discussing  a  similar  matter  says:   "A 
bill  in  equity  to  stay  proceedings  at  law  after  judgment  is  always 
examined  with  jealous  scrutiny.  The  general  rule  is,  that  no  relief 
will  be  granted  where  the  matter,  upon  which  the  claim  to  relief  is 
founded,  was  litigated  in  the  original  action.  Accordingly  where  a 
party  moves  for  a  new  tria.l  and  fails,  he  cannot  then  upon  the  same 
facts  apply  to  the  same  judge  for  an  injunction  and  re-try  his  case 
in  equity.  It  is  also  well  settled,  that  a  party  who  seeks  to  enjoin 
a  {Judgment  must  show  that  he  himself  has  a  good  defense  to  the  merits, 
or  that  the  plaintiff  had  no  cause  of  action." 

In  the  appellants1  argument  they  state  the  general  proposition 
of  law  that,  "A  general  demurrer  should  not  be  sustained  if  the  bill 
sets  forth  any  claim  whatever  proper  for  equitable  relief."  No  doubt 
as  a  general  proposition  this  is  a  correct  statement  of  a  rule  of  law, 
but  the  appellants  in  their  argument  wholly  failed  to  point  out  wherein 
their  bill  set  forth  facts  that  would  entitle^  them  to  any  equitable 
relief.  The  bill  shows  that  a  decree  of  some  kind  was  entered  in  the 
Superior  Court  of  Cook  Jounty  in  January,  1931,  but  it  does  not  state 
in  what  particular  it  affects  this  proceeding. 

The  bill  further  states  that  on  the  4th  of  February,  1931,  the 
declaration  of  forfeiture  of  the  contract  was  served  upon  appellants 
giving  them  until  the  10th  of  March,  1931,  to  make  the  payments  due 
upon  the  contract;  that  the  forcible  entry  and  detainer  suit  was 
started  in  a  Justice  of  the  Peace's  Court;  that  on  Anril  25,  1931,  a 
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judgment  in  favor  of  Hildebrandt  was  entered  for  the  possession  of 
the  property;  th?t  the  Harrises  -perfected  an  appeal  from  th-t  decision 
of  the  Circuit  Court  of  DuPage  County;  that  on  the  4th  df  November, 
1931,  a  judgment  in  favor  of  Hildebrandt  was  entered  against  the 
Harrises  for  the  possession  of  the  property;  thnt  an  appeal  was  brought 
to  this  appellate  court,  but  was  dismissed;  that  the  bill  in  the  pre- 
sent oase  was  filed  on  the  ?5th  of  January,  1932. 

From  the  above  statement  of  facts  it  will  be  noted  that  the 
appellants  had  a  judgment  for  possession  against  them  by  the  Police 
Magistrate  who  heard  the  forcible  entry  and  detainer  suit,  and  later 
by  the  Circuit  Court  of  DuPage  County.   If  the  appellants,  at  the  time 
of  filing  their  bill  of  complaint,  had  any  grounds  for  eauitable  relief, 
they  had  those  same  grounds  at  the  time  of  serving  the  notice  of  for- 
feiture, and  at  the  time  of  starting  the  forcible  entry  and  detainer 
suit.  The  delay  in  filing  their  bill  until  nearly  a.  year  after  the 
judgment  of  the  Circuit  Court,  shows  that  the  appellants  have  not 
used  reasonable  diligence  in  asserting  their  rights  in  this  matter. 
From  an  examination  of  the  bill  of  complaint  this  court  is  of   the 
opinion  that  it  does  not  state  facts  s  fficient  for  a  court  of  equity 
to  enjoin  the  appellee  from  declaring  a  forfeiture  of  this  contract, 
and  that  the  Chancellor  properly  sustained  the  demurrer  to  the  bill.' 
The  decree  of  the  trial  court  should  be,  and  is,  hereby  affirmed.' 

Judgment  affirmed.' 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELLATE  COURT,   x/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Seoond  District  of  the  State  of  Illinois: 
Pre.joijt--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.     <W  •  -L   -L«ri»  DU  • 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8572  Ag.  No.  10 

In  the  Appellate  Court  of  Illinois 
Seoond  District 
October  Terra,  A.  D.  1931 
In  the  Matter  of  the  Estate 
of  Oarsten  Nickelsen,  Deceased, 
(Henry  Nickelsen, 

appellant)        Appeal  from  Cirouit  Court 
vs.  of  Lake  County 

Union  Bank  of  Chicago, 

appellee, 

Wolfe,  P.  J. 

Carsten  Nickelsen  died  on  February  27,  1929  at  Deerfield  in 
Lake  Oounty,  Illinois,  leaving  a  Last  Will  and  Testament,  in  which 
the  Union  Bank  of  Chicago  was  named  executor.  On  April  22,  1929,  the 
Union  Bank  of  Chicago  was  appointed  executor  in  said  estate  ty  the 
probate  oourt  of  said  coimty.  The  estate  consisted  entirely  of  per- 
sonal property  of  the  approximate  value  of  $66,000.00.  Among  the 
assets  of  the  estate  were  two  notes  executed  by  A.G.  Gates  for  the 
sum  of  $1500.00  each,  one  dated  on  October  20,  1926,  and  the  other  on 
December  8,  1929. 

Another  item  of  the  assets  of  said  estate  was  a  note  secured 
by  a  first  mortgpge  on  real  estate  of  Charles  A.  Pfingsten,  dated 
April  29,  1925  and  due  on  or  before  April  29,  1930.   Said  note  was 
for  the  sum  of  #45,000.00. 

The  Union  Bank  of  Chicago,  as  as  executor  of  said  estate,  filed 
its  petition  in  the  Prob  te  Court  of  Lake  County,  asking  leave  to 
bring  foreclosure  proceedings  in  Cook  County  on  said  $45,000,00  note 
and  mortgage.  A  hearing  was  had  on  said  petition  and  an  order  entered 
by  said  probate  court  on  May  26,  1930  granting  leave  to  sai^  executor 
to  bring  said  foreclosure  proceedings.  A  bill  was  filed  in  the 
Superior  Court  of  Cook  County  on  July  1,  1930  to  foreclose  said  mort- 
gage. A  hearinn;  was  had  and  a  decree  of  foreclosure  entered  on 
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Noveraber  15,  1930.  Henry  Nickelsen,  one  of  the  heirs  of  said 
Carsten  Nickelsen,  filed  a  bill  in  the  Circuit  Court  of  Lake  County 
on  July  31,  1929  to  oontest  the  validity  of  the  will  of  Carsten 
Niokelsen,  deceased.  The  case  came  on  for  a  hearing  on  October  19, 
1931  and  a  decree  wr>s  entered  in  said  case  setting  aside  said  will 
and  the  executor  ordered  to  file  a  report  of  his  doings  and  make 
final  acoount . 

The  Union  Hank  of  Chicago,  as  such  executor,  filed  its  report 
in  the  Probnte  Court  of  Lake  County.   Henry  and  Arthur  Nickelsen,  only 
heirs  rt  law  of  Cprsten  Mickelsen,  deceased,  filed  objections  to  said 
report.  A  hearing  was  had  on  the  report  and  objections  and  the  court 
entered  judgment  overruling  all  the  objections,  and  approving  each 
and  every  ite-i  of  said  account,  except  as  to  the  item  of  fees  and 
commissions  of  said  executor,  which  fees  and  commissions  of  the 
executor  were  allowed  in  the  sum  of  $1200.00.  The  case  was  appealed 
to  the  circuit  court  and  on  a  hearing  in  said  court,  a  similar  order 
wps  entered  as  in  the  probate  court.   The  objectors,  jointly  and 
severally,  prayed  an  appeal  to  th*o  court.  Henry  Nickelsen  only  has 
perfected  his  appeal. 

The  appellants  contend  that  the  executor  must  account  to  the 
estate  for  the  proceeds  of  the  mortgage  inventoried  in  the  principal 
sura  of  $45,000.00,  top-ether  with  interest  and  costs  of  foreclosure, 
amounting  in  all  to  $51,768,50.  This  contention  is  based  upon  the 
fact  that  the  receipt  given  by  the  Master  in  Chancery  after  the  sale 
and  signed  by  William  G.  Wise,  solicitor  for  the  executor  in  the  fore- 
closure suit,  recites  that  said  sum  was  received  by  Mr.  Wise.  There 
is  nothing  in  the  record  showing  that  the  executor  received  any  cash 
at  all  at  the  sale.  The  property  w~s  bid  in  at  the  sale  at  the  full 
amount  of  the  debt,  interest  and  costs.  The  Master  so  reported  to 
the  court  and  this  report  tu  approved  by  the  court.   A  certificate 
of  purchase  was  issued  by  the  Master  to  the  Union  Bank  of  Chicago  as 
executor  and  complainant.   The  amended  final  account  and  report  of  the 
executor  shows  that  it  is  in  possession  of  such  certificate,  and  that 
no  cash  was  paid  at  the  sale.  The  Master's  reoort  of  sale,  when  filed, 
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became  a  matter  of  record,    an^  was  available  to  the  appellant   and  all 
objectors  for  inspection. 

The  appellant  further  contends  that   it  was  the  duty  of  the 
Union  Bank  of  Chicago   as  such  executor  to  bid  only  the  amount  of 
$30,000.00  for  the  property   at  the  tine  of  the   sale,   instead  of  bidding 
$51,768.50,   the  amount  of  the  mortgage,   interest   and  costs.      The 
appellants  oontend  that  the  property  is  only  worth  $30,000.00  anri   if 
the   executor  had  bid  that  amount   it  would  not  have  been  sold  to  them 
at  that  price  and  they  could  have  taken  a  deficiency   judgment   against 
the  maker  of  the  note  for  the  balance  of  the  indebtedness.     The  appellee 
contends  that  by  paying  the  full  amount  of  the  indebtedness  that  they 
were  acting  for  the  best   interest  of  the  estate,   for  the  reason  the 
property  is  worth  more  than  the  amount  of  the  bid,   and   if  the  defendant 
in  the  mortgage  foreclosure  suit  wished  to  redeem  the  property  he 
would  h-^ve  to  pay  the  full  amount  of  the  indebtedness  and  that  a 
deficiency   judgment  against  him  would  have  been  of  no  value. 

In  the  Superior  Oourt  of  Cook  County  the  Master  in  Chancery 
filed  his  report   setting  up  the  facts  of  the  sale  of  the  said  property 
and  the  report  wns  approved  by  the  court.     Whether  the  way   suggested 
by   the  appellant  would  have  been  for  the  best  interest  of  the  estate, 
or  whether  the  property  was  really  sold   and  bid  in  by  the   executor  was 
the  best  way, is  speculative.     But  the  Judge  of  the  Superior  Court 
approved  the  method  adopted  by  the  exeoutor,   and,   therefore,   there  is 
nothing  in  the  record  to  show  but  that  the  executor  acted  in  good 
faith,   in  bidding  in  the  Droperty  at  the  price  they  did.      The  record 
further  discloses  that  the  attorneys  for  their  respective  parties 
discussed  this  matter  before  the  sale  and   had  knowledge  of  how  the 
sale  was  to  be  made. 

The  brief  and   arguments  of  the  appellant,   charges  bad  faith, 
mis-conduct,   dishonesty  and  suppression  of  facts  as  to   the  conduct 
of  the  executor  in  bringing  the  mortgage  foreclosure  suit.   Before 
the  exeoutor  proceeded  to  file  a  bill  to  foreclose  the  mortgage  it 
applied  to  the  Probrte   Court  of  Lake  County  for  permission  to   do   so. 
Certainly  this  wps  the  proper  place  for  the  executor  to  go  for 
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directions  on  how  to  proceed  in  the  natter.  A  hearing  was  had  uoon 
the  petition,  and  the  Probate  Court  directed  the  executor  to  proceed 
with  the  foreclosure  suit.  Unless  otherwise  shown,  the  court  would 
assume  that  the  probate  Oourt,  in  passing  uoon  the  netition,  had 
all  the  facts  presented  to  then  and  the  order  was  entered  in  good 
faith.  After  an  examination  of  the  records  in  this  case  we  have 
come  to  the  conclusion  that  there  is  no  evidence  of  bad  faith,  fraud, 
or  mis-conduct  on  the  nart  of  the  executor  in  bringing  the  foreclosure 
suit. 

In  the  discussion  of  the  matter  of  fees  between  the  trial  court 
and  the  attorney  for  the  objectors  in  the  circuit  court,  Mr.  Haase, 
attorney  for  the  objectors  said:  "We  do  not  object  as  to  the  reason- 
ableness of  those  i'eras,  but  we  say  here  that  there  should  not  h?ve 
been  anything  spent  for  that;  get  the  distinction  I  am  trying  to  make. 
In  other  words,  we  claim  there  should  not  hnve  been  any  foreclosure. 
If  your  honor  finds  there  sho  'Id  h-ve  been  a  foreclosure,  these 
amounts  are  not  unreasonable. H  From  the  foregoing  it  is  plain  that 
the  appellants  did  not  object  to  the  reasonableness  of  any  of  the 
fees  but  admitted  that  if  the  foreclosure  proceeding  was  oroner, 
then  the  fees  allowed  by  the  court  were  reasonable. 

It  is  our  opinion  that  the  foreclosure  oroceedings  were 
properly  brought;  that  the  executor  w^s  wholly  within  his  rights 
in  bidding  in  the  property  for  the  amount  of  the  indebtedness  and 
costs,  and  that  the  fees  allowed  by  the  Circuit  Court  were  prober. 
The  judgment  of  the  Circuit  Court  of  Lake  County  should  be,  and  is, 
hereby  affirmed. 

AFFIRMED. 
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STATE    OF   ILLINOIS, 

second  district  J    &'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this . day  of 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 

(73815— 5M—3-S2)  -.v^,- 


e&n 


AT  A  TERM  OF  THE  APPELLATE  CQURT, 

/  y 

Begun  and  held  at  Ottawa,  on  Tuesday,  thg  seeond^iay  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  C.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.    £   4  JL  X«A? 
JUSTUS  L.  JOHNSON,  Hl^rk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
hav  r  t        the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8597 


Ag.  No.  16 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

.;OND  DISTRICT 

February  Term,   A.D.    1933. 


George  A.  Amacker  and 
Harriet  M.   Amacker,    (Plaintiffs) 

Ap-oftlleea, 

vs. 

Ferdinand  J.  Karasek  and 
Marjorie  L.  Karasek,  (Defendants) 

Appellants. 


Appeal  from  the  Circuit 
Court   of  DuPage   Cou 'ty. 


iOLFE— P.J. 

George  A.  Amacker  and  Harriet  Ma  Anacker  started  suit  before  a 
justice  of  the  peace  in  DuPage  County  against  Ferdinand  J.  Karasek 
and  iiariorie  L.  Karasek  to  recover  possession  of  certain  property.' 
The  case  was  tried  before  the  justice  of  the  peace,  and  en  appeal 
prayed  and  perfected  to  the  Circuit  Court  of  DuPage  County,  .There  it 
was  tried  before  a  jury.  The  jury  found  the  plaintiff  to  be  entitled 
to  possession  of  the  premises.  Motions  for  a  new  trial  and  arrest  of 
judgment  were  overruled.  An  appeal  was  -perfected  to  this  court. 

In  the  fall  of  1927  the  defendants  entered  into  a  written  contract 
with  the  plaintiffs  to  purchase  the  property  in  question  for  the  sum 
of  $16,750.00,  on  which  $4000.00  was  paid  in  cash  on  the  purchase 
price.  On  August  1,  1930,  new  articles  of  agreement  were  entered 
into  by  the  plaintiffs  as  vendors  and  the  defendants  as  vendees.  This 
second  contract  or  agreement  covered  the  same  premises  as  described 
in  the  first  contract  and  agreement.   This  second  agreement,  among 
other  things,  specified  that  the  defendants  were  to  pay  513,0^0.93 
for  the  premises  with  interest  on  said  sum  at  the  rate  of  six  per 
cent  per  annum  in  the  manner  following:   $335.00  cash  on  acco\mt  of 
Baid  principal  debt  pt  the  time  of  the  execution  of  the  agreement; 
and  the  further  sum  of  $135.00  per  month  on  the  first  dry  of  each  and. 
every  month  thereafter  to  and  including  the  1st  day  of  February,  1931.' 
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The  first  of  said  monthly  payments  was  to  be  made  on  the  1st  day  of 
September,  1930.   Thi  said  monthly  payments  were  to  be  applied  first, 
to  the  payment  of  the  interest  at  the  rate  of  six  per  cent  per  annum 
on  the  entire  balance  due  of  the  purchase  price  from  time  to  time  out- 
standing and  unpaid.  On  the  1st  day  of  February,  1931,  the  vendees 
were  to  pay  the  entire  balance  of  said  purchase  price  then  remaining 
unpaid.   ;  ny  payments  due  end  not  paid  were  to  draw  interest  at  the 
rate  of  seven  per  cent  after  maturity. 

By  this  agree  i<--nt  the  plaintiffs  agreed  ti  convey  the  premises 
in  quaatloa  to  the  defendants,  subject,  however,  to  the  taxes  and 
assessments  after  the  T9MS   1926,  and  unpaid  installments  on  special 
assessments  falling  due  after  1926.   The  agreement  further  provided 
that  tvp  tine  of  payment  should  be  of  the  essence  of  the  contract. 

It  is  contended  by  the  appellants  that  the  appellees  cannot  now 
insist  -m  a  strict  compliance  with  the  contract  for  the  reason  that 
they,  as  vendors,  had  waived  their  right  to  demand  payments  due,  and 
before  they  could  declare  a  forfeiture  they  should  have  given  the 
appellants  written  notice  of  their  demand  for  a  strict  co-r-liance 
with  the  contract,   '/e  are  of  the  opinion  that  the  evidence  does  not 
show  that  the  appellees  had  waived  their  right  to  demand  a  strict 
compliance  with  this  contract;  but,  even  though  they  had,  it  would 
not  affect  the  rights  of  the  appellees  to  this  litigation,  as  the 
evidence  show?  that  the  entire  amount  was  past  due  before  the  time 
the  suit  was. started  and  demand  had  been  made  for  the  possession  of 
the  property.  A  waiver  of  the  time  element  in  payment  and  the 
strict  performance  of  the  same  as  to  one  of  the  provisions  of  the 
contract  is  not  necessarily  a  waiver  of  all  of  the  contract's  time 
specifications.   Boar  dm  an  vs.  Bubert,  325  111.  38.1 

It  is  next  contended  by  the  appellants  that  it  was  necessary 
for  the  appellees,  before  they  could  declare  a  forfeiture  of  the 
contract,  to  present  to  the  appellants  a  deed  for  the  premises  and 
demand  payment  of  the  balance  of  the  purchase  price  that  was  due 
at  that  time.   No  doubt  that  under  eone  circumstances  this  is  a 
correct  rule  of  law,  but  the  cases  cited  by  appellants  as  sustaining 
this  contention  are  not  cases  that  arose  under  such  circumstances  as 
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are  found  in  this  case.  The  appellants  had  paid  little  or  nothing 
under  the  contract  and  were  in  default  several  months  after  the  entire 
purchase  price  had  become  due.  A  written  demand  for  the  premises  was 
made  on  Ferdinand  J.  Araacker  on  May  5,  1931,  and  on  Llarjorie  L.  Amacker 
on  May  29,  1931.   The  suit  was  not  started  until  June  11,  1S31,   The 
contract  was  past  due  from  February  1,  1931.  lie   are  of  the  opinion 
that  the  appellees  have  proven  that  they  were  entitled  to  the  premises 
in  question  at  the  time  the  suit  was  started  before  the  justice  of  the 
peace. 

The  appellants  vrgt  that  the  instructions  given  on  the  part  of 
the  plaintiff  at  the  trial  court  were  erroneous.  V.'e  have  examined 
the  instructions  in  relption  to  t he  facts  in  the  case  and  we  are  not 
prepared  to  say  th-t  any  reversible  error  was  committed  in  the  giving 
of  these  instructions.  The  first  instruction  c'id  not  mention  any 
necessary  facts,  nor  did  it  assume  any  material  facts,  nor  does  it 
direct  a  verdict.  They  oomplain  of  the  second  rnd  third  instructions 
becc.nse  it  is  raid  they  assume  certain  facts  to  exist.   It  is  a  well 
known  rule  of  law  that  instructions  may  assume  admitted  facts  about 
which  there  is  no  controversy.  The  facts  assumed  to  be  true  in  these 
instructions  are  not  disputed  as  being  true.  The  objections  to  the 
second  and  third  instructions  are  not  well  founded.  It  is  claimed 
th; t  tie  sixth  instruction  is  bad  because  it  informs  the  jury  to  the 
effect  that  the  only  question  to  be  deoided  by  them  was  the  right  of 
oossession  of  the  premises,  ft  think  this  is  the  only  question  in- 
volved in  this  suit:   Is  the  plaintiff  entitled,  or  was  tie  plaintiff 
entitled  to  the  possession  of  the  premises  at  the  time  of  the  trial. 
We,  therefore,  conclude,  that  the  instruction  is  not  bad.  From  an 
examination  of  the  whole  record  it  is  our  opinion  that  theoe  was  no 
reversible  error  committed  in  the  trial  of  the  case.  The  judgment 
of  the  Circuit  Court  of  DuPa-e  County  should  be,  and  is,  hereby 
affirmed.' 

Judgment  Affirmed. 
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STATE    OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- ■ 


Cirri  of  the  AppeVate  Court 
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AT  A  TERM  OF  THE  APPELLATE 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sg'conc  «ay  or  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Preai  -i--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  ^i.stice.  O  /  1      A   ^?AO 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8612  Ag.  No.  28 

IN  THE 
APPELLATE  OOURT  OF  ILLINOIS 
SECOND  DISTRICT 

February  Term,  A.D.  1933. 


Chnrlotte  Osborn,  Administratrix 
of  the  Estate  of  Roy  Osborn, 
Deceased, 

Plaintiff  in  error, 

vs.  Error  to  Circuit  Court  of 

Livingston  County. 
Homer  L.  Pprkhill, 

Defendant  in  error. 


WOLFE— P.J. 

Charlotte  Osteon  as  administratrix  of  the  estate  of  Roy  Osborn, 
deceased,   started  suit   in  the  Circuit   Court  of   Livingston  County 
against   Hvier  L.  P archill,   alleging  that  through  the  negligent  operation, 
the  defendant,  while  driving  his  automobile  cause  the  death  of  plaintiff's 
intestate.     A  jury  tried  the  issue  which  resulted  in  a  verdict   finding 
the  defendant    "not  guilty,"     After  overruling  plaintiff's  motion  for  a 
new  trial  the  court  entered  judgment  on  the  verdict  in  favor  of   the 
defendant  and  against  the  olaintiff  for  oosts  of  suit.     From  this  judg- 
ment Charlotte  Osborn  as   such  administratrix  brings  the  case  to  this 
court  on  a  writ  of  error. 

The  declaration  consists  of  four  counts.     Each  count  of  the 
declaration  avers  that  the  plaintiff's   intestate  was,    at  all  times,    in 
the  exercise  of  ordinary  care  for  his  own  safety  and  that  the  injury 
complained  of  was  occasioned  as  the  result  of  the  negligence  of  the 
defendant. 

This  case  was  before  this  con.rt   on  a  former  occasion,   and  is 
reported  in  263   111.     App.    662.      In  the  former  opinion  a  full  state- 
ment of  the  facts  will  be  found  and  for  that  reason. we  deem  it  un- 
necessary to  make  a  statement  of  facts  in  this  case. 

In  the  former  hearing  of   this  case  several   instructions  were 
held  to  have  been  had."     We  also  found  that  the  verdict  was  manifestly 
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against  the  weight  of  the   evidence.      In  this   record   it   apt) ears   that 
the  errors  co  rap  alined   of   in  the  instructions  have  been   corrected.  We 
have  examined  this   record  and  it    anpears   to  us   th?t   the  evidence  at 
the  last  trial,   being  the  case  which  is  now  before  us,   is  sue et ant i ally 
the  sarae  as  the  evidence  was  on  the  former  trial. 

The  plaintiff   in  error  contends  that   the  trial   court   erred  in 
admitting  the  evidence  of  the  witness  Orville  Johnson.      He  testified 
that  the  car  in  which  the  deceased  was  riding  was  beinr  driven  at  an 
unreasonable  rate  of   speed,   at   a  point   about  two   and  half  miles  from 
the  olace  where  the  accidence,  occurred.     While  this  evidence  is  remote, 
we  think  it  was  not   error  for  the  court  to  admit   it.      It   should  be 
considered  by  the  jury  and  they  should   take  into   consideration  in 
weighing  it,   how  far  the  c?r  was  away  f rom  the  scene  of  the  accident 
at  the  time  the  witness  testified  to. 

The  plaintiff   in   error  also  complains  thpt  her  instructions, 
numbers  3  tai  8,    should  have  been  priven  as  they  relate  to  the  cere 
which  the  deceased  Osborn  should  have  exercised  at  the  time  and    iust 
prior  to  the  collision  t'  ?t   caused  his  deoth.     We  cannot   say  thrt  the 
giving  of  the  3rd  instruction  on  that   subject  would   be  reversible 
error.     The  giving  of  that  many  instructions  on  the   same  subject  has 
been  criticised  by  our  courts  as  giving  undue  emphasis  to  th*-t  feature 
of  the  ease,      defendant's  given  instruction  No.    5,  we  do  not  think  is 
subject  to   the  criticism  directed  to   it   by  the  olaintiff  in  error.' 

In  our  former  opinion  this   court   held  th^t  the  verdict  of  the 
jury  was  manifestly  against  the  weight  of  the  evidence  and  from  an 
examination  of  the  record  in  this  case  we  are  of  the  ooinion  that 
this  verdict   is  manifestly   atcainst   the  weight   of  the  evidence,    and 
for  this  reason  the  judgment  of  the  Circuit  Court  of  Livingston  County, 
should  be  and  is  hereby  reversed  and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate    Court,  at   Ottawa,   this day   of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Covii 

(73S15— 5M— 3-32) 


AT  A  TERM  OF  THE  APPELLATE  COURT./ 

/ 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  cf  Illinois: 
b~  The  Eon.  FRED  (J.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  -T-isti?e. 

JUSTUS  1.  JOHNSON,  Clerk.    f£   I    1.     X,A»  qQq 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-v/it:  On 
MAY  25  If;      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.    8614  Ag.    No.    34. 

IN  THE 
APPELLATE   COURT  OF   ILL I HO IS 
SE001ID  DISTRICT 

February  Term,  A.D.  1033. 

WILLIAM  H.  WRIGNEY, 

Appellant,  Appeal  from  Circuit  Court, 


V8. 


Peoria  County,  Illinois. 


FRANK  X.    LICHTWEISS, 

Appellee. 

1V0LFE— P.J. 

William  H.  Wrigney,  the  appellant,  brought  suit  agrinst  Frank 
W.  Lichtweiss,  the  sheriff  of  Peoria  County,  in  the  Circuit  Court 
of  said  county.  The  suit  was  for  the  statutory  penalty  provided  for 
an  officer  jLevvinp;  upon  and  selling  exempted  property.  The  General 
Motors  Acceptance  Corporation  obtained  a  judgment  against  the  appel- 
lant for  the  sum  of  $384.06.  Execution  was  issued  and  delivered  to 
t  e  sheriff,  which  was  served  by  the  sheriff  through  one  of  hie 
deputies.  At  the  time  the  execution  was  served  the  sheriff  notified 
the  apoellant  that  if  he  wished  to  claim  his  exemption  he  should  file 
a  schedule  of  his  personal  property.  On  the  same  day,  or  the  next  day 
after,  the  appellant  filed  a  schedule  of  his  personal  property  with 
the  sheriff.   He  scheduled,  among  other  things  listed  1  Viking  8 
Automobile.  The  sheriff  did  not  appoint  any  appraisers  to  appraise 
the  scheduled  property,  but . sold  the  Viking  Automobile  at  public 
sale  for  the  sum  of  $100.00.  This  amount  he  credited  on  the  execution 
and  returned  the  same  partly  satisfied.  The  sheriff  knew  that  the 
appellant  had  filed  his  schedule  and  that  the  automobile  in  ouestion 
was  listed  in  tVt  schedule. 

The  appellant  filed  a  suit  against  the  sheriff  claiming  the 
statutory  liability,  or  penalty,  for  twice  the  value  of  the  car  that 
was  sold.  The  declaration  constats  of  four  counts.  The  appellee 
filed  the  plea  of  the  general  issue  with  notice  of  special  defenses, 
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which  were:   the  question  of  ownership  of  the  automobile;   that  the 
automobile  was  worth  nore  than  the  statutory  exemption  to  which  the 
p-ooellant  was  entitled,  and  that  aooellrnt  had  waived  his  rights, 
if  any,  in  t'^e  cause  of  action  brought.   The  appellant  charges  in 
each  oount  of  the  declaration  that  the  value  of  the  automobile  was 
between  #1500.00  and  #2000.00.  He  testified  on  the  trial  of  the  case 
that,  in  his  judsmient  the  reasonable  price  of   the  automobile  was 
$1285.00.  At  the  close  of  the  evidence  the  defendant  filed  a  motion 
to  have  the  court  instruct  the  jury  to  find  the  defendant  not  guilty; 
this  motion  was  allowed  and  the  instruction  given.   The  jury  brought 
in  their  verdict  according  to  said  instruction.  Motion  in  arrest  of 
judgment  was  overruled.  Judgment  entered  for  the  defendant,  and  en 
appeal  to  this  court  was  granted. 

Section  14,  Chapter  52  of  Smith-Hurds  Statutes  of  Illinois, 
provides:   that  after  execution  has  been  served  and  the  debtor  has 
filed  a  schedule  with  the  sheriff,  the  sheriff  shall  suviraon  three 
householders,  who  after  being  duly  sworn  to  fairly  and  impartially 
appraise  the  property  of  the  debtor,  shall  fix  a  fair  valuation  upon 
each  of  the  articles  contained  in  said  schedule,  and  the  debtor  shall 
then  have  the  right  to  select  from  such  schedule  the  articles  he  or 
she  may  desire  to  retain,  the  aggregate  value  of  which  shall  not 
exceed  the  amount  exempted. 

Section  17  of  said  chapter  provides;   "If  any  officer  by  virtue 
of  any  execution  or  other  process,  or  any  other  person  by  any  writ  of 
distress  shall  take  or  seize  any  of  the  articles  of  property  exempted 
as  herein  provided,  for  the  levy  and  sale  of  it,  such  officer  or 
person  shall  be  liable  to  the  party  injured  for  double  the  value  of 
the  property  so  Illegally  taken  or  seized  to  be  recovered  by  an  action 
of  trespass  with  costs  of  suit."  The  record  in  this  case  clearly  dis- 
closes that  at  the  time  the  execution  was  served  upon  the  aooellant, 
the  deputy  sheriff  notifed  hi  i  of  his  right  to  file  such  schedule. 
That  the  auuellant  did  file  such  a  schedule  giving  a  list  o?   personal 
property  among  which  was  the  automobile  in  Question.   T  ^at  the  sheriff 
did  not  appoint  any  appraisers  to  fix  the  value  of  the  property  scheduled, 
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but  proceeded  to  sell  the  same,  or  the  uart  that  he  desired  t"  sell, 
viz.,  the  automobile.  Th^t  he  sold  the  same  for  $100.00  and  he  gave 
the  apoellant   credit  for  th.->t   amount   ofl  the  execution. 

We  are  of   the  opinion  that  the  appellant  under  the  evidence  as 
disclosed  by  this  record  made  out   a  prima  facie  case  ar  ainst  the 
sheriff  and  the  court  erred  in  directing  a  verdict  for  the  defendant. 

Section  13,  of  said  Chapter  52  of  the   Statute  provides:      "That 
the  following:  personal  property,   owned  by  the  debtor  shall  be  exempt 
from  execution,  writ  of   attachment   and  distress  for  rent,  viz:      First: 
The  necessary  wearing  apparel,  bible,    school-books,    and  family  pictures 
of  every  person;    and 

Second:    One  hundred  dollars  worth  of  property,   to  be   selected  by  the 
debtor,   and  in  addition,   when  the  debtor  is  the  head  of  a  family   and 
resides  with  the  same,   three  hundred  dollars  worth  of  other  property, 
to  be  selected  by  the  debtor,   etc." 

Undoubtedly  the  appellant   in  this   case  was  entitled  to  $400.00 
worth  of  property  th^t  was  exempt  from  execution.      This  Court  has 

nc      knowledge  of  what  any  of  the  property   scheduled  was  worth,   aside 
from  the  price  the  sheriff   sold  the  automobile  for  and  the  value 
placed  upon  it  by  the  appellant.     The  apuellees  have  cited  the  cases 
of  Cook  vs.    Scott  1  Gilman,   333;    and  Waldo  vs.   Gray,    14   111.   184.,    as 
sustaining  their  contention  that  where  an  article  is  worth  more  than 
the  amount  of  the  debtors'    exemption  and  that  he  had  other  property, 
then  the  officer  would  not  be  liable  for  damages  for  having  proceeded 
to   sell  the  property.      It  will  be  noted  in  each  of  these  cases  that  the 
officer  sold  the  property  for   a  great  deal  more  than  the  debtor's 
exemption,  but   in  the  case  at  bar  it  will  be  noted  that  the  automobile 
was  sold  for  #100.00,   and  there. is  no   evidence  whatsoever  of  the  value 
of  the  other   scheduled  property. 

The  judgment  of  the  Circuit   Court  of  Peoria  County  is  hereby 
reversed  and  the  case  remanded  to   said  court  for   a  new  trial. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS.. 

second  district  L  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  "Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-32)  ..*>3^,7 


e^n 


AT  A  TERM  OF  THE  APPELLATE  COU/T,  t 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  district  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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EE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  2  *^e  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


No.  8617  Ag.  No.  31 

I   THE 
APPELLATE  COURT  OF  ILLIN  18 
SECOND  DISTRICT 

February  Term,  A.D.  1933. 


A  W.  BUTTERFIELD  (Plaintiff) 
Appellee, 

vs.  Appeal  from  the  Circuit 

Court  of  .."hiteside  County, 
AUGUST  H.  MEINS,  WILLIAM  C.  McCUE,  Illinois. 

THOMAS  REGAN,  G.M.  Cassens, 
Cornelius  ^abben,  William  Kraft,  and 
Walter  Stern,  co-partners  doing  business 
under  the  firm  n^me  and  style  of  August 
H.  Meins  and  Company,  (Defendants) 
Appellants. 

WOLFE— P.J. 

This  case  comes  to   this  court   from  the   Circuit   Court  of  Wh.it c- 
side  County  on  appeal,     Prtoor  to  December  24,   1935,  A. 7.   Butterfield, 
the  appellee,   owned  a  farm  of  91  acres  in  Whiteside  County.     The  farm 
was  near  a  railroad   station,  where  a  grain  elevator  owned  and  operat- 
ed by  appellants,  was  located.     At  this  time  the  appellee  was  indebt- 
ed to  the  First  National  Bank  of  Rock  Falls  on  a  note  for  #4000. 00 
and  the  bank  had  reouested  this  note  to  be  paid.     Appellee   secured 
the  money  from  his  brother-in-law,   George  J.   Hermes,   ?nd  this  note 
was  paid.     Butterfield  then  deeded  the  91  acre  farm  to   Hermes,  but 
Butterfield  continued  to  reside  on  the  farm.      The  family  resided  on 
the  farm  continuously,    bit   a  great  deal  of   the  time  Butterfield  was 
away  working  on  the  railroad.      Some  times  Hermes  looked  after  the 
land  and  at  other  times  appellee  Butterfield  looked  after  it.     The 
appellee  rented  the  farm  to  one  Harley  Cassens  for  one  year  from 
March  1,   1930  to  March  1,  1931.     The  lease  was  for  grain     rent,   each 
to  receive  one-half  of  the  crops.      The  appellee  lived  in  the  house 
on  the  farm  but   the  farm  itself  was  leased  at   all  tidies  and  operated 
by  tenants. 

Prior  to  1931  the  appellee  had  collected  the  proceeds  from  the 
sale  of   the  crops  and  took  the  checks  or  money  realized  therefrom  to 
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Hermes,   who   In  turn  went  to  the  First  Trust    and  Savings  Bank  of 
Sterling  and  paid   the   interest  on  the  mortgage.      Prior  to   the  fall 
of  1030,   Hermes  helped   fix  the  corn-crib  and  put    it    in  condition 
to   receive  the  veer's   orop.      In  the  fall  of  1930  he  went  to    the   elevator 
of  the  appellants  pnd  purchased  lumber, and  assisted  by  the  tenant  laid 
a  new  floor  in  the  crib  and  the  corn  was  put   into   the  crib.      In 
Februrry,   1931,  pursuant   to  directions  fro^i  the  appellee  by  letter, 
the  landlord's   share  of   the  corn  was  delivered  to   the   elevator  and 
sold.      In  this  letter  the  apoellee  told  the  elevator  people  when 
they  rot  the  returns  from  the  corn  they   should   take  out  their  account, 
rn^ie  out   a  check  for  the  balance  and  leave  it   at  his  house,  or  give 
it  to  one  of  the  boys.     When  the  corn  was  sold  and  delivered,  Hermes 
went  to  the  elevator  and  talked  to  the  manager  of  appellants  about 
the  check  for  the  corn.     Appellants  knew  that   Hermes  had  a  deed  to 
the  farm  nnd  also  knew  that  Hermes  had  purchased  lumber  to  fix  up  the 
crib  on  the  farm.      Hermes  asked  appellants  to  pay  him  the  corn  money, 
stating  he  had  to  pay  the  interest   on  the  mortgage  out  of  it.     The 
amount  due  the  appellee  after  deducting  the  bill  he  owed  the  apoellant 
and  for  lumber  purchased  by  Hermes  was  $459. 46.      Hermes     said  th?t  he 
needed    ^550.00  to  pay  the  interest.      The  appellant  gave  him  the  $550.00 
and  carried  the  balance  $90.54  over  the  amount  due  the  landlorc    for 
the  corn.      Appellant  gave  Hermes  a  check  for  this   amount  on  February 
21,   and  on  March  20,   Hermes  went   to   the  bank   and  paid  #550.00   inter- 
est,  and  also  paid  out  of  his  own  pocket  over   $100.00  for  taxes  on 
the  farm. 

Shortly  after  March  20,   appellee  called  at  the  elevator  for  the 
money  and  he  was  told  th?t  the  apoellants  had  paid  all  the  money  to 
Hermes  and  that  he  was  to  pay  the   interest  on  the  mortgage.     At  this 
time  the  appellee  said  thr-t  it  was  all  right  for  Hermes  to   have 
gotten  the  money  if  he  had  used  it   to  pay  the   interest.     There  seems 
to  be  no  doubt  that  Hermes  paid  the   interest  and   in  addition  thereto 
about  ^100.00  more  for  taxes  on  this  land.     A  out  a  year  afterwards 
the  appellee  brought  his   suit  against  the  appellants  for   the  money, 
for   H59.46  principal  and  interest   at   6  per  cent   from  February  9,   1931, 
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the  time  at  which  the  corn  was  sold,  making  a  total  of  the  demand 
for  #497. 73. 

At  the  close  of  all  of  the  evidence  introduced  on  the  trial 
o^  the  case  the  appellee  asked  the  court  to  instruct  the  jury  to 
find  the  issues  for  him,  whioh  the  court  did,  and  the  jury  found  for 
the  aopellee  in  the  sum  of  $497.73.   Fro'i  this  judgment  the  defendant 
prayed  for  and  perfected  an  appeal  to  this  court.  Defendants  have 
assigned  as  error  that  the  court  erred  in  instructing  the  jury  to 
find  for  the  plaintiff  and  allowing  interest  at  the  rate  of  six 
per  cent . 

If  any  interest  at  all  should  have  been  allowed  on  this  claim, 
we  think  that  8ec.  2,  Ch.  74,  Oehill's  Revised  Statutes  of  1931,  is 
applicable  and  the  rate  of  interest  should  have  been  five  per  cent 
instead  of  six  per  cent.  The  court  does  not  express  any  opinion 
whether,  under  the  evidence  in  this  case,  interest  should  have  been 
allowed.  We  are  of  the  opinion  that  the  question  of  whether  Hemes, 
under  all  of  the  circumstances  and  the  dealings  between  the  parties 
for  years,  was  not  authorized  to  collect  this  money  and  make  the 
application  which  he  did,  was  a  question  of  fact  that  should  have 
been  submitted  to  the  jury.  It  is  also  a  question  of  fact  for  the 
jury  to  decide  whether  the  appellants  were  not  lead  to  believe  by 
the  conduct  of  all  the  parties  interested  that  the  appellant  should 
deliver  this  corn  money  to  Hermes.  For  this  error  of  the  court  in 
not  submitting  the  questions  to  the  jury  it  is  our  opinion  the  case 
should  be  reversed  and  remanded  to  the  Circuit  Court  of  Vhiteside 
County  for  a  new  trial. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  iu  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal,  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate    Court,   at   Ottawa,   this day   of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-32)  ,^| 
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AT  A  TERM  OF  THE  APPELLATE  COUR/, 

/ 

f 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.  #^#  60  9 

JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8628 


Ag.  No.  37. 


IN  THE 
APPELLATE  C  7URT  Of  I.  .  INOIS 
SECOND  DISTRICT 

February  Term,  A.D.  1933. 


The  Swords  Company, 
a  Corporation, 

Appellant, 


vs. 


Rookford  Fibre  Container  Co., 
a  Corporation, 

Appe 11 ee . 


Appeal  from  Circuit  Court, 
Winnebago  County. 


WOLFE— P.J. 

The  appellant,  the  Swords  Company,  a  corporation,  started  suit 
against  the  appellee,  the  Rockford  Fibre  Container  Co.,  also  a 
corporation,  in  the  Circuit  Court  of  'Winnebago  County.  The  declara- 
tion oonsists  of  the  common  counts  with  an  affidavit  of  claim 
attached,  and  a  bill  of  particulars.   The  pleadings  of  appellee 
were  the  general  issue  and  an  affidavit  of  merits.  The  only  question 
in  issue  in  the  trial  of  the  case  is  whether  or  not  the  appellee 
owed  the  appellant  the  amount  of  3,252.95  for  work,  labor,  and 
material  furnished  pursuant  to  the  first  item  in  the  appellant's 
bill  of  particulars.  Trial  by  jury  was  waived  by  stipulation  of 
both  parties.  The  court  heard  the  case  and  at  the  close  of  all  of 
the  evidence  found  the  issues  for  appellee  and  entered  judgment 
thereon,  to  whioh  appellant  excepted  and  prayed  an  appeal  to  this 
Court . 

In  the  spring  of  1928  the  Rockford  Power  T'achinery  Co.,  through 
li.K.  Hutton,  its  president  and  manager,  entered  into  a  contract  with 
the  appellee,  for  the  complete  installation,  by  the  said  Rockford 
Power  ITaohinery  Co.  on  the  premises  of  appellee,  of  a  1,000  kilowat 
turbine  engine  with  oondenser  and  its  auxiliaries  and  a  100  kilowat 
turbo  generator  set.  The  contract  was  that  the  Rockford  Power 
Machinerv/Co.  would  purchase  and  install  the  said  machinery  for  a 
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total  sura  of  $24,000.00.   For  some  reason  the  Rookford  Power  Machinery 
Co.  did  not  want  to  advertise  in  its  own  name  for  tht  said  machinery 
to  be  purchased  and  installed  and  instructed  the  appellee  to  do  so  for 
the  appellant. 

Exhibit  six  is  a  conf  irmation  of  the  verbal  order  and  c  ^ntract 
between  the  Rookford  -tower  laohine  Co.  and  the  appellee,  the  c  risid  er- 
ation  of  which  both  parties  admit  to  be  correot.   It  is  not  disputed 
that  the  turbine  engine,  oondensers,  etc.,  were  installed  in  the  plant 
of  the  appellee.  After  the  turbine  engine  was  installed  in  said  plant 
the  record  discloses  that  the  appellee  company  was  not  satisfied  with 
the  way  it  operated  and  the  matter  was  discussed  both  orally  and  in 
writing  between  the  parties.  After  the  engine  had  been  in  use  for 
several  months  it  was  repaired  by  the  Rockford  lower  Machine  Company. 
The  value  of  the  material  used  and  labor  employed  in  making  these 
repairs  is  the  subject  matter  of  this  suit.  The  account  was  assigned 
to  the  Swords  Company. 

It  is  the  contention  of  the  appellant  that  exhibit  six  is  a 
oomplete  written  contract  and  embodies  the  whole  transaction,  con- 
sequently it  cannot  be  varied  or  explained  by  parol  testimony.  The 
appellee  contends  that  the  exhibit  itself  shows  on  its  fact  that  it 
is  merely  a  confirmation  of  a  verbal  contract  and  does  not  embody 
warranties  that  were  made  relative  to  the  engine  in  question.   They 
further  oontend  that  under  such  circumstances  it  is  competent  and 
proper  to  admit  parol  testimony  to  prove  the  warranties  made  by  the 
appellant  to  the  appellee  prior  to  the  installation  of  the  engine. 
The  appellant  admits  this  to  be  the  general  rule,  but  denys  that 
the  same  is  applicable  to  this  case  as  they  contend  the  contract  in 
question  as  set  forth  in  exhibit  six  is  not  subjeot  to  explanation, 
but  is  oomplete  within  itself. 

This  same  question  was  before  this  court  in  the  case  of  Morris 
Offenberg  vs.  Arrow  Distilliaries  Co.,  222  111.   App.  512  in  whioh  we 
state,  "But  it  is  insisted  that  the  evidence  which  was  offered  for 
the  purpose  of  showing  an  oral  warranty  was  inadmissible  and  there- 
fore it  should  not  have  been  considered  by  the  trial  court  because  the 


-3- 
effeot  of  the  admission  of  such  evidanoe  would  be  to  vary  the  tenia 
of  the  so-called  written  contract  betwe  n  the  parties.  This  rule 
might  be  applicable  in  this  case  if  the  written  order  for  the  goods 
purported  to  express  the  entire  agreement  between  the  parties,  but 
if  it  does  not  purport  to  express  the  entire  agreement  between  the 
parties,  then  the  rule  against  admission  of  parol  evidenoe  cannot 
be  applied," 

"There  is  much  authority  to  the  effect  that  such  an  instrument 
as  the  one  above  set  forth  is  not  such  a  formal  contract  as  will 
merge  all  previous  oral  agreements  or  warranties  between  the  parties 
and  exclude  oral  testimony,  tending  to  establish  a  collateral  agree- 
ment not  included  in  the  order  signed  by  one  party  and  accepted  by 
the  other.   Leavitt  vs.  Fiberload  Co.,  196  ass.  440;   Harris  vs. 
1-arsh,  217  Fed.  555.   Evidence  of  a  parol  contsmporaneous  agreement 
oonnected  with  a  sale  of  personalty  is  admissible,  although  the  sale 
is  evidenced  by  a  written  instrument,  provided  such  agreement  does 
not  tend  to  vary  or  contradict  the  terras  of  the  writing  itself.  And 
it  is  proper  to  admit  evidence  to  show  that  there  was  an  oral  war- 
ranty with  respect  to  the  articles  sold.   22  Corpus  Juris,  p.  1257, 
sec.  1677." 

From  an  exami.iation  of  the  exhibits  and  testimony  _n  this  case, 
we  are  of  the  opinion  that  exhibit  six  does  not  fully  state  the 
contract  between  the  parties  but  was  subject  to  explanation  by  oral 
testimony,  and  the  court  did  not  err  in  hearing  such  testimony.  The 
court  found  from  the  testimony  given  in  the  oase  that  there  was  a 
warranty  of  the  machine  in  question,  to  work  satisfactorily  and  that 
the  machine  did  not  measure  up  to  the  standard  as  warrante^d  by  the 
appellant.   From  an  examination  of  "the  whole  record  in  the  oase  this 
court  is  not  prepared  to  say  that  such  finding  is  manifestly  against 
the  weight  of  the  evidence  and  the  judgment  of  the  Circuit  Court  of 
Winnebago  County  should  be,  and  is,  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  'Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day. of  May  in 

the  year  of  our  Lord  one  thousand  niir»s,hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G-.  WOLFE,  Presiding  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.        27  60  9 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUN  7  *       the  °Pinion  of  "the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8629  Agenda  No.  38 

In  the  Appellate  ^ourt  of  Illinois 
Second  District 
February  Terra,  A.  D.  1933 

National  Discount  Corp.,  etc., 

Plaintiff  in  Error, 
vs.  Writ  of  Error  to  the  Circuit 

Marie  P.  Forbes,  doing  business        Court  of  Winnebago  County 
as  Rockford  Automotive,  Ltd., 

Defendant  in  Error, 

Baldwin,  J: 

This  is  ■  writ  of  error  to  the  Circuit  Court  of  Winnebago 
County  to  reverse  a  judgment  of  such  court  wherein  the  plaintiff 
in  error  (plaintiff  in  trial  court)  hereinafter  designated  plain- 
tiff, brought  suit  against  the  defendant  in  error  (defendant  in 
trial  court)  hereinafter  designated  defendant,  doing  business  as 
Rockford  Automotive,  Ltd. 

The  defendant  was  in  the  automobile  business  in  Rockford 
and  sold  an  automobile  to  one  John  W.  Hug  upon  a  certain  conditional 
sales  contrrct  and  note  in  the  sum  of  $435.67, 

The  defendant  then  sold  this  note  and  contract  to  the 
plaintiff  and  by  her  endorsement  thereof  guaranteed  the  payment 
of  all  installments  when  due.  The  note  and  contract  so  sold 
purport  to  be  made  between  the  Rockford  Automotive,  Ltd.,  and 
said  Jack  Hug.  The  endorsement  by  the  defendant  is  as  follows: 
"Rockford  Automotive,  Ltd.,  by  Marie  P.  Forbes,  Treas."  The 
note  and  contract  not  having  been  paid  the  plaintiff  in  error 
filed  tfeii  suit  to  recover  therefor  against  the  said  Marie  P. 
Forbss,  trading  as  Rockford  Automotive,  Ltd. 

The  defendant  filed  her  plea  of  general  issue  to  the  . 
declaration  and  filed  an  affidavit  of  meritorious  defense. 
By  the  affidavit  so  filed  she  denied  thai  the  signature,  as 
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abov»  set  forth,  was  her  personal  sif-nature  and  allured  as  her 
defense  that  such  signature  was  a  oonor^te  signature. 

A  strict  construction  of  the  law  would  prevent  the 
defendant  in  error  from  raising  this  defense  without  having 
filed  her  special  plea  therefor,  but  inas  uch  as  the  parties 
to  this  suit  hDve  treated  the  same  as  though  it  were  raised  in 
a  oroper  manner  we  are  of  the  opinion  that  the  defect  in  plead- 
ing has  been  waived. 

We  need  not  detail  the  testimony  introduced  herein  but 
upon  the  trial  the  defendant  in  error  testifying  on  be'aalf  of 
the  plaintiff  testified  that  the  name  Marie  P.  Forbes  was  her 
signature  but  that  she  did  not  writtthe  words  "Rockford  Auto- 
motive, Ltd."  The  plaintiff  offered  testinony  tending  to  prove 
its  declaration  and  the  facts  and  circumstances  surrounding  the 
transaction.  In  addition  to  the  testimony  it  was  stipulated 
upon  the  trial  hereof  by  the  respective  attorneys  that  there 
is  no  such  corporation  as  the  Rockford  Automotive,  Ltd.  At 
the  close  of  the  evidence  for  the  plaintiff  the  defendant  pre- 
sented its  motion  for  a  verdict  in  favor  of  the  defendant. 
Such  motion  wrs  allowed  and  judgment  entered  against  the  plain- 
tiff for  costs.  This  motion  was  predicated  upon  the  theory 
that  the  plaintiff  in  error  was  obligated  to  prove  that  such 
signature  was  not  a  corporate  signature. 

It  is  well  settled  law  that  the  plaintiff  has  the  burden 
of  proving  its  case  by  a  preponderance  of  the  evidence  but  the 
burden  of  proving  any  speci?l  defense  thereto  rests  upon  the 
defendant. 

As  was  said  in  U.  S.  Wringer  Go.  vs.  Oooney,  214  111.  520 
page  IMf   "The  term  "Burden  of  proof"  is  used  in  different 
senses.  In  one  sense  the  term  marks  or  expresses  the  burden 
or  duty  of  the  actor  or  p^rty  who  has  the  risk  or  affirmative 
of  the  issue  and  will  lose  the  case  if  he  does  not  in  the  end 
establish  such  issue.   In  another  sense  the  terra  means  or  ex- 
presses the  burden  or  duty  of  a  party,  in  order  to  succeed,  of 
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going  forward,    at   any  particular  store,  with  the  evidence,   and 
really  means  that  the  burden  is  upon  him  to  establish  the  parti- 
cular  clai^while  the  burden  of  the   issue,   -  that   is,   the  burden 
of  proof  in  the  sense  of  ultimately  proving  or  establishing  the 
issue  or  case  of  the  party  upon  whom  such  burden  rests,   as  dis- 
tinguished from  the  burden  or  duty  of  going  forward  and  producing 
evidence,   never   shifts,  but  the  burden  or   duty  of  proceeding  or 
going  forward  often  does   shift  from  one  party  to  the  other  and 
sometimes  back  again.     In  general,   the  paxty  who   seeks  to  move 
a  court  in  his  favor,  whether  as  an  original  plaintiff  or  as 
a  defendant,  who,  by  admitting  plaintiff's  contention  and 
setting  up  an  affirmative  defense,  becomes  the  real   actor, 
must   establish  his  claim."      (Donovan  vs.    St.  Joseph's  Home, 
295   111.   125). 

Thus  the  burden  of  proving  the  cause  of  action  alleged 
in  its  declaration  was  upon  the  plaintiff  herein,  but  the  de- 
fendant having  alleged  in  defense  of  such  cause  of   action  that 
t  e   signature  attached  to   such  guaranty  endorsed  upon  the  con- 
tract was  a  corporate  sip-nature  and  not  her  personal  signature, 
had  the  burden  of  proving  such  defense. 

The  plaintiff  in  this  case  not  only  proved  the  execution 
and   delivery  of  the  contract,  and  signature  of  the  defendant, 
but  by  the  stipulation  between  the  parties  the  plaintiff  proved 
and  thereby  the  defendant   admitted  that  the  signature  was  not  a 
corporate  signature.     The  plaintiff,  therefore,   having  established 
its  case  by  a  preponderance  of  the  evidence,    it  then  became  the 
duty  of  the  defendant   in  error  to    establish  her  affirmative  alle- 
gation in  defense,   if   she  could. 

In  3anta  ^osa-Vallejo  Tan.   Co.  vs.   Kronauer  &  Co.,   228  111. 
App.    236,  p.    247  the  court   in  passing  upon  a  similax   question  said: 
"That  as  a  general  rule  the  burden  of  proof  is  on  the  plaintiff 
to   establish  his  case  by  a  preponderance  of  the  evidence  is 
elementary  and  scarcely  reouires  the  citation  of  authorities. 
Abhau  vs.    Grassie,    262  111.    636.      It   is,    however,    also   true  that 
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when  under  the  pleadings  it  appears  that  a  defendant  relies  upon 
an  affirmative  defense,  the  prima  facie  case  of  the  plaintiff 
having  been  established ,  it  in  prooer  for  the  court  to  instruct 
the  jury  that  the  burden  of  establishing  such  affirmative  defense 
is  upon  the  defendant  who  asserts  it." 

Thus  the  defendant  having  the  burden  of  proving  the  affirma- 
tive defense  offered  by  her  affidavit  of  merits,  wholly  failed 
to  make  the  oroof  required  of  her  and  it  was  error  for  the  court 
to  allow  the  motion  for  verdict  for  the  defendant. 

The  defendant  in  error  having  failed  to  meet  the  prima 
facie  case  made  by  the  plaintiff  in  error,  the  action  of  the 
Circuit  Court  of  Winn- bago  County  was  erroneous  and  the  Judgment 
of  such  court  is  reversed  and  the  cause  remanded. 

REVERSED  AND  REMANDED. 
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STATE    OF   ILLINOIS, 

>ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,   this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Court 

(73S15— 5M — 3-32) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


fr 


Begun  and  held  at  Ottawa,  on  Tuesday^  the  eecondycay  of  May  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 

within  and  for  the  Seeond  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


271  I.A.609* 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUL  8  1933     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


•;«neral  No*  8559  Agenda  Ho.  11 

In  the  Appnllpte  Jmirt  of  Illinois 
second  District 
February  Term,   a.D.  193? 


Own  tar    I.    inure ,    Herbert  A, 
Orotefeld,  Geor*ra    J.  Tiunge 
end  Gordon  0,  'hmge,  copartners 
doing  business  as  Dun^e,  Orotefeld 
A  Jhtng*, 

(Plaintiffs)        *  celiacs, 


▼a. 


Appeal  front  the  irouit  ;^ourt 
Of  nu  rage  county 


Oowners  drove  Sanitary  District, 
a  municipal  corporation, 

( Defendant )   Appellant . 

PER  CURIAM! 

On  May  20thf  1930  the  appellees  (plaintiffs  in  trial  court) 
Ousts*  H.  Bunge,    ierbort  a.  ijyotef  el ' ,  George  R«  Rung*  and  oordon 
0.  Bunge,  oo-oartners  doing  business  as  Bunge,  Omtefeld  and  Bunge, 
as  attorneys  ?t  law,  filed  their  deel "ration  in  assumpsit  in  the 
Circuit  Oourt  of  Du  Page    ;ounty  against  the  apoellnt  (defendant 
in  trial  cmrt)   to  recover  the  sura  of  $36,100.00  alleged  to  be  due 
the*  as  attorneys1  fee  upon  certain  described  contract*. 

The  declaration  consisted  of  three  counts  and  the  common 
counts.     Ry  the  various  counts  In  the  declaration  it  was  allefred 
thot  the  ■ppetllMi  as  nttorneys  at  law  had  been  enriloyed  under  a 
written  contract  dated  June  2f>th,  1929  supple  anted  and  modified 
by  a  tubeeiunnt  contract  dated  Autrust  10,  19r»9,  for  the  furnishing 
of  oertnln  l»nml  work  of  the  defendant   in  the  handling  of  special 
assessment  oroocedlngs,  for  the  stimulated  amount  a  get  forth  in 
the  said  contracts.     To  fiis  declaration  the  general  issue  and 
several  special  pleas  wore  flic!,   and  an  affidavit  of  meritorious 
defense.     'Considerable  other  oleading  took  -ilr.ee  in  the  trial  court, 
which  we    'o  not  deem  necessary  to  ili  up-.     Ultimately  the  cane 
was  tried  before  a  jury  whloh  returned  a  verdict  for  a*v>ell*«8  for 
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the  sun  of  {PSiOOO.OO.     Thin  appeal  In  prosected  to  reverse  the 
Judgment  entered  thereon. 

The  deolnrntlon  and  the  pleadings  In  thin  one©,  with  the 
exception  of  the  ooanan  count n,  nil  appear  to  he  nredloated  ur>on 
the  theory  th»t  the  'tppellees  are  seeking  tr»  recover  on  a  oorw 

rtf     Alno  it  wr«  nnnerted  by  the  appellees,   by  their  counsel 
in  his  «r«twent  to  the  jury,  that  the  appellees  relied  upon  their 
contracts  wit  i  the  said  nopsllant  for  the  recovery  In  thia  onee. 

The  oontmets  In  question  ware  int  I  in  evidence  and 

testimony  offered  by  the  appellees  relative  to  the  work  allured 
to  have  been  performed  by  thia  firw  of  attorneys  in  regard 
to  certain  apeolal  asaessnant  proceedings.     The  record*  ahow 
that  the  apeolal  assessment  proceedings  referred  to  or  oontem- 
olated  by  the  contracts  were,   in  fnot,   three  in  number  but 
by  the  evidence  are  designated  aa  four,  that  la  to  any,  aa  pro- 
ceedings Hob.  19,   "3,   ft  and  28,     Number*  19  and  ?6  relnte  to 
the  name  improvement.     Both  proceedings  were  Identical  in  char— 
aster  and  had  for  their  purpose  the  levying  of  rat  assessment  for 
the  construction  of  a  plant  for  the  disposal  of  sewerage,  includ- 
ing an  outlet  aewer  and  1  teralo.     U>on  an  ndverae  deolaion  in 
the  oourt,  proceeding  No,  19  wnn  difliaiBsed  and  a  new  proceeding. 
Identical  therewith,  ens  lnl tinted  aa  Mo.   23  and  thin  proceeding 
appears  to  be  yet  pen'ing  in  the  courts.     >'rooeedlng  No.  71  per- 
tained to  the  construction  of  atom  water  drnins  an-1  proceeding 
Ho.   28  pertained  to  the  construction  of  sanitary  eewera.     Proceed- 
ing To.  28  w*n  Initiated  to  the  point  where  a  public  hearing  was 
called  uoon  same  but  nothing  further  apneara  to  have  been  done 
In  connection  therewith  and  so  far  as  disclosed  by  the  record  the 
ears*  is  no-7  pending  at  some  stags  unconvicted.      'roceeding  Ho.  27 
was  abandons'. 

There  is  nothing  in  the  record  to  eho~  why  the  uncompleted 
proceedings  had  not  been  prosecuted  to  a  final  hearing  or  dis- 
adsesd. 
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It  It  urged  by  a  reliant  that  ouirtnv  H.  Things,  one  of  the 
a->nellees  herein,  wps  under  a  contract  of  enoloynent  with  the 
appellant  nt  the  tine  of  the  nu»klm-  of  the  oontrnot  above  re- 
ferred to  onrt  thnt,  therefore,   any  extra  compensation  above 
that   oontrnot  is  void  and  that  no  recovery  could  be  had  ur>on 
this  additional  contract. 

The  evidence  discloses  that  Mr.  iftinge  received  fro»  the 
appellant  oertnln  payments,   an  retainer  fee,  each  yerx  for  a 
number  of  y«ers.     It  Is  «»  well  settled  principle  of  li»w  that 
the  oaywmt  and  rocentanoe  of  n  retainer  In  not  such  an  esnloy- 
ment  in  eueh  eenee  aa  to  conetitute  the  attorney  so  retained  an 
aotunl  employee,  but  that  such  retainer  In  of  euch  a  nrture  aa 
only  prevent*  the  «>ttorney  fron  taking  a  oaaa  against  the  party 
who  wo  retains  hira  anr'  If  the  oarty  eo  retaining  him  has  legal 
work  to  be  done,  that  he  will  be  available  for  their  services. 
r^r  eueh  purposes  the  parties  are,  therefore,  at  liberty  to 
enter  into  a  contract  for  the  performance  of  any  legal  services 
requested  or  deelred. 

It  therefore  follown  thi».t  the  contention  that  austav  H. 
Bunge  waa  an  eaployee  of  the  appellant  at  the  tine  of  the  naking 
of  the  oontr  ot  an',  therefore,  cotild  not  make  a  new  contract, 
cannot  be  sustained. 

It  is  next  urged  on  behalf  of  the  defendants  that  the 
Judgaent  herein  cannot  be  sustained  for  the  reason  thnt 
appellees  filed  their  declaration  and  tried  their  case  noon 
the  theory  of  recover?/  u**m  a  contract  but  that  the  nroof 
offered  In  this  cnse  relnted  to  and  was  predicated  upon  a 
quantum  nerult  basis. 

It  is  well  settled  law  th  t  where  one  seeks  to  recover 
\r»on  a  contrrot  he  Must  prove  the  contract  alleged  and  the 
obligation  thereof  and  the  recovery,  if  any,  can  only  be  had 
upon  and  In  accordance  with  the  contract.     In  such  crises  evi- 
dence ss  to  the  nature  and  value  of  the  services  rendered  by 


. 


9  n  n  | 


. 


the  nlalntlff  le  incompetent   since  the  recovery  Must  be  had,  If 
lit  all,  upon  the  contract  It  self  and  nr*t  alone  xr>on  the  fact 
that  services  hrve  been  rendered  and  the  value  thereof. 

It  has  often  been  ani '   that  where  a  contract  has  been 
repudiated  by  one  o^rty  the  other  ourty  to  the  oontr- rt    ry 
recover  In  cpmntun  meruit.     Thin  le  a  correct  statement  of  law, 
yet  In  such  cree  the  plaintiff  may  have  a  oholce  of  remedies 
either  by  eult  unon  the  contract  or  by  suit  to  recover  the 
value  of  the  services  rendered.     He  has  this  choice  of  remedies 
but  he  cannot  h»>ve  both.     He  must  elect  to  proceed  either  unon 
the  basis  of  the  eontrnot  Itself  or  tt-on  the  baals  of  the 
(juantity  an?!  value  of  the  services  rendered.     K^l'ienoe  upon  one 
theory  does  not  ewoort  a  recovery  unon  a  declaration  unon  the 
other  theory. 

In  this  ofvse  at  lenst  tw>  of  the  proceedings  have  n^t 
been  completed  and  It  le  difficult  to  see  how  *  onuee  of  action 
could  be  maintained  irvm  the  contracts  In  evidence  mid  a  recovery 
had  thereon. 

A  wire  difficult  oueotlon  1p  presented,  however,   In  the 
objection  thnt  all  of  the  special  assessment  oropoeitlons  de- 
scribed by  the  evidence  herein  were  ultra  vires  and  void  because 
it  is  s?id  tVt  the  e.ppell.-»nt  exceeded  its  oowers  when  it  under- 
took to  provide  a  sewerage  diapoaal  plant  by  bulldlnn-  it  with 
special  assessment  funde  an'1  when  it  undertook  to  provide  for  a 
storm  water  sewer  in  the  snme  mrmn«r. 

The  3anltary  >1  strict  Act,  under  which  the  appellant  derives 
its  power*,  is  described  by  Its  own  terme  to  be  "en  Act  to  create 
sanitary  districts  and  to  jNfffiif  for  sewerage  disposal. * 

Section  334  (1)   Ohapter  AP  of  G*hlll»e  Illinois  ! tntutee 
19M  rsrovi^esj    "The  board  of  trustees  shall   hrve  the  potst  to 
build  end  construct  and  to  defray  the  coats  an*  expenses  of 
the  construction  of  drains,   eewers  or  lateral*,  or  drains  and 
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■•vers  and  laterals  •  <»r  neoessary  adjunct n  thareto,  In- 

cluding nttmpe  an<1  numoing  stations,  nMe  by  It  in  the  execution 
or  In  furtherance  of  tiie  'overs  heretofore  nrnnted  to   euoh  sanl- 
ta*y  district  by  spsoi*l   assessment  or  by  general  taxation,  or 
partly  by  s*">eelni  assessment  and  T>nrtly  by  general  taxation,  a* 
they  shnll  by  ordinance  r>reaorlbc.  •  •  •  •  • 

It  la  urged  by  the  ar^ellces  herein  th«>t  the  uee  of  the 
words  "drain*,   newer*  an^  lnterale"  in  such  statute  la  suffi- 
oient  to  authorise  sneh  sanitary  district  to  build  drains  and 
atom  aewera.     However,   auch  construction  of  the  atatute  cannot 
prevail.     The  aot  authorise*  the  oreatlon  of  sanitary  districts 
for  th«  nurr>oee  exnreosed  in  Hat  title  of  the  aot  and  any  lancruage 
used  in  the  aot  must  aaflsf  reference  thereto.     The  term  "dralnR* 
aa  used  in  this  aot  is  not  suaoeptible  of  the  a-^liortlon  urged 
by  the  appellees. 

In  Judge  vs.     ergmnn,  358  111.  H46  page  3S1  the  court  said: 
"The  sanitary  district  la  a  nunloinal  corporation  organised  to 
aeoure,  preserve  an"?  promote  the  public  health.     (People  ve. 
Nelson,  133  111.  5<55)  •     It    lerlves  Ita  oowars  from  the  legislature, 
and  oan  exeroise  only  those  th-t  neve  been  expressly  delegated  to 
it  and  such  as  are  neceaaarlly  implied.      ( ;;ity  of     hioago  vs. 
M.  A  M.   Hotel  Co.  343  111.  284).      -statutes  granting  nosers 
to  anmioloal  corporations  are  atriotly  construed  and  any  fair 
and  reasonable  doubt  as  to  the  existence  of  the  poser  la  re- 
solved against  the  municipality  claiming  the  right  to  exercise 
it.      (3«eger  vs.  Mueller,  133  111.   86).* 

In  normal  School  vs.   city  of     harleston,   ?71  111.  603,  the 
City  of  Ohnrleston  as  an  inducement  to  aeoure  the  establishment 
of  the  Normal   ttohool,   entered  into  a  contract  by  which  it  wne 
apreed  to  furniah  all  tha  water  such  school  might  require  in 
Its    hiildlncrs  an''  in  ita  grounds  and  for  fire  protection  for 
a  consider  at  ion  of  the  sum  ef  $8.00  for  a  perio-i  of  fifty 
years.     This  agreement  was  ORrrled  out  for  I  time  but  ultimately 
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the  olty  repudiated  t':o  o  ntr-ot  nji'»   Installed  a  meter   system  and 
demanded  payment  for  the  wn.ter  used  toy  the  eohool.     a  hill   for 
In  Junction  was  filed  to  reetraln  the  collection  of  the  moneys 
claimed  an"  upon  hearing  the  court  dismissed  the  bill  of  oom» 
plaint.      In  reference  to  the  question  the  court   p  *e  fl^St 

"IMtilol"Pllti  t»a   ire  wt   ■<  ;  I'irlly  for  the  exercise  of  sueh 

oortlon  of  the  powers  of  sovereignty  within  the  corporate  limits 
at  th«  Ueneral   Assembly  may  nee  fit  to  bestow  upon  them."     A  pain 
on  ifl  e  610  the  court  sald»    "The  f  Innl   'rgtmrnt  In  support  of 
the  bill  la  th*t  the  olty  18  eatooped  to  tfinnute  the  validity  of 
the  contract  although  It  had  no  power  to  enter  Into  It,  for  the 
resnon  thot  It  has  received  the  consideration.     The  reason  did 
not  prevail  In  any  of  the  on  sea  heretofore  const  <ered.     T>eryr>ne 
la  presumed  to  know  the  extent  of  the  powers  of  a  nuniot     I 
corporation,  and  It  cannot  be  eato  ned  to   are*  lta  Incapacity, 
which  would  rvaotuit  to  conferring  power  to  do  mnauthorl ?ed 
acta  simply  because  it  hag  done  them  and  received  the  oonslder- 
atlon  ati  Glinted  for."      (fit  evens  va.   r?t.  Mary1  a  Training  School 
144  111,  336?   Hooe  va,   Olty  of  Alton,   214  111,  |0f|   Kay  ra.   City 
of  Jhloago,  232  111.'  595;   People  va.   Parker,  331  111.  478). 

It  la  urged  toy  the  appellees  herein  thrt  even  though  the 
levying  of  the  apeolal  asaessnent  and  the  p.tteopt  to  build  the 
storm  sewer  an''  disposal  olant  were  ultra  vlrea,  y«t  the  right 
to  aake  the  oontrnct  w  a  not  ultra  vires,   and  thrt  therefore 
the  contract  was  n  binding  and  Valid  obligation. 

•hile  the    ower  to  contract  1»  inherent  in  *>very  nuni- 
elpal  corporation  with  respect  to  any  subject  matter  within 
its  corporate  powers  (Kaat  .'it.  Louis  vs.   ■%•   Louis  Gas  Light 
and  coke   Jo,  08  111,  415),   the  dootrin*  of  ultra  vires  has  with 
good  reason  toeen  applied  to  greater  strlotness  to  rtunieioal 
bodies  thsn  to  pmitmti  c^r- orations,  and  in  general  a  rmmiol- 
pality  la  not  estopped  f roi  denying  the  validity  of  *»  eontrnot 
Bade  by  its  officers  when  it  has  us  autloritv  for  staking  such 
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a  oontract.      Hnoe  the  -^owars  of  n  »Junloi -p\  corporation  are 
wholly  atatutory  every  parson  who    leale  with  such  a  body  It 
bound  to  know  the  extent  of  Its  authority,   (.astern  111,  fit. 
Horaal  dohool  ve.  01  ty  of  Charleston,  271  111.  #      . 

a  contract  entered  Into  by  a  ramioi^nl  oorroratlon  In 
relation  to  a  aubjeot  mr-tter  upon  which  It  hue  authority  to 
aot,  but  without  compliance  with  the  conditions  which  the 
legislature  has  oreaerlbed  its  a  necessary  preliminary  to  con- 
tracts of  such  a  ch-raoter,  Is  Invalid  because  beyond  the 
charter  oowors  of  the  munici ->rvlity,  and  Is,  In  the  broader 
Meaning  of  the  term,  an  ultra  vires  contract;  but  it  le  ultra 
wires  In  a  secondary  sense  and  Is  not  dealt  with  as  strictly 
as  a  oontrnct  relating  to  a  subject  aatter  with  which  the 
taunlelnflllty  has  no  power  to     eal.     (section  35P,    unlolpal 
Ooroorntions  19  n.  0.  L.  nage  1063)/ 

It  la  plainly  apparent  from  a  careful  rending  of  the  con- 
tracts introduced  in  this  case  th«t  any  compensation  to  the 

•Uses  herein  nas  substantially  a  oereentngc  of  "the  total 
ra  of  any  general  bond  Issue**  payable  In  castor  "in  special 
assessment  vouchers  or  bonds  for  services  rendered  in  conneotlon 
with  any  special  assessaent  proceeding"   and  as  such  was  in  effeet 
and  governed  by  the  same  rules  of  law.     The  appellees  have  al- 
ready received    certain  vouchers  Issued  against  Improvement 
number  36  as  a  oart  of  the  specified  compensation. 

from  what  has  been  said  It  follows  that  the  appellant  herein 
was  without  power  uner  the  statute  to  build  the  storm  sewer  or  to 
build  the  dlsrx>sal  plant  mentioned  In  the  ordinances  providing 
for  such  sneolnl  assessments  and,  therefore,  the  oontraots  of 
appellees  beinrr  in  effect  a  rart  of  and  {governed  by  such  ^ro- 
ceedings  were  ultra  vires  and  void. 

The  judgment  of  the  Circuit  Court  of  Du  Page  County  is 
reversed . 
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STATE    OF   ILLINOIS, 

'•■as. 

second  district  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this , day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32)  <^»»7 


fl  '  t 


AT  A  TERM  OF  THE  APPELLATE.  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  -the  second  day  of  Aay  in; 

jr  I 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  20  r"^    tne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8549  Agenda  No.  1. 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

February   Terra,    A.D.    1933. 


H.    D.    A.    Grebe, 

Plaintiff  in  Error. 

vs.  Error  to  Circuit  Court, 

Lake  County. 


Harry  E.  Miller  and  Olive  B. 
Miller, 

Defendants  in  Error. 


V/OLFE-P.J. 

H.  D.  A.  Grebe,  complainant,  filed  in  the  lower  court  his  bill 
in  the  Circuit  Court  of  Lake  County,  Illinois,  against  Harry  E. 
Miller  and  Olive  3.  Miller,  husband  and  wife,  the  defendants  in  error, 
to  foreclose  a  mechanics  lien  to  the  amount  of  $8,479.94.   The  bill 
alleges  that  a  written  agreement  had  been  entered  into  whereby  the 
complainant  was  to  furnish  certain  materials  and  labor  used  in  the 
improvements  made  upon  the  premises  described  in  the  bill  for  the  price 
of  ^21,500.00  and  that  if  any  alterations  were  made  in  the  plans  that 
the  cost  of  same  and  extras,  plus  ten  per  cent,  was  to  be  added  to 
the  contract  price.   The  bill  also  alleges  that  the  work  was  under- 
taken and  completed  on  November  22,  1930;  that  payments  were  made  by 
the  defendant  during  the  progress  of  the  work;  that  within  four  months 
of  the  completion  of  the  work  a  claim  for  a  lien  was  filed  in  the 
Circuit  Court  of  the  County  of  Lake,  State  of  Illinois,  as  provided 
by  statutes. 

The  defendants  filed  their  pleas  to  the  said  bill,  admitting 
the  terms  of  the  contract,  the  furnishing  of  labor  and  material  and 
that  the  complainant  was  entitled  to  ■  lien  therefor  but  claimed  that 
the  parties  had  arbitrated  their  differences  under  an  agreement  in 
the  following  words:  "Chicago,  Illinois,  December  3,  1930.   IT  IS 
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AGREED  by  the  undersigned  parties  that  they  will  arbitrate  any  items 

that  have  been  questioned  by  Mr.  Miller  in  the  building  which  Mr. 

Grebe  has  done  on  his  farm  at  Barrington,  Illinois;  4nd  that  two  men 

will  be  asked  to  decide  on  these  items,  i.e.,  Mr.  Charles  Williams 

and  Mr.  George  Etters.   These  two  men  are  to  pick  a  third  man  and 

whatever  the  three  men  decide  on  as  the  proper  amounts  shall  be  paid 

by  Mr.  Miller." 

H.  E.  Miller 
H.  D.  A.  Grebe 

The  plea  further  alleges  that  the  arbitrators  made  an  award  in 
favor  of  the  complainant  in  the  sum  of  $5,541.20  which  amount  the 
defendants  tendered  to  the  complainant  and  said  tender  was  renewed 
and  made  in  this  case,  which  tender  the  complainant  had  refused 
except  as  to  be  applied  on  their  account.   The  plea  further  alleges 
and  states  that  they  have  continued  to  make  such  tender  and  are 
ready  and  willing  to  pay  the  amount  as  awarded  and  asked  to  be 
dismissed  with  their  reasonable  costs.   To  this  plea  the  complain- 
ant filed  a  replication. 

The  cawe  was  referred  to  the  Master  in  Chancery  to  take  proof 
and  the  Master  proceded  to  hear  the  evidence  as  presented  by  both 
sides  to  the  controversy.   The  Master  found  in  favor  of  the  defendants 
upon  the  award.   Exceptions  to  the  Master's  Report  was  filed  and  over- 
ruled by  the  Court.   The  Court  entered  a  decree  approving  and  confirm- 
ing the  Master's  Report  and  found  that  the  matters  in  controversy  had 
been  submitted  to  a  board  of  arbitrators  and  that  the  parties  were 
bound  by  the  award  thereon. 

It  is  admitted  by  both  parties  to  this  controversy  that  the 
arbitrators  did  not  follow  the  procedure  or  qualify  as  required  by 
the  statutes  relative  to  arbitrators.   The  defendants  in  error  con- 
tend that  although  this  award  is  not  valid  in  not  complying  with 
the  arbitration  statute  of  the  State  of  Illinois;  that  the  statute 
is  not  compulsory  but  is  entirely  voluntary,  and  the  a^Yard  in  the 
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ca8e  can  be  sustained  under  the  rales  of  t.e  common  law.   The 
plaintiff  in  error  contends  that  the  whole  award  is  invalid  and 
therefore  not  binding  upon  him.   In  the  case  of  Eisenmeyer  v. 
Salter  77  Illinois,  515,  the  Courts  say:  "Altnough  the  submission 
to  rbitration  may  not  have  been  in  conformity  with  the  provision 
of  the  statute  on  that  subject,  the  award  for  that  reason  was  not 
invalid.   It  may  be  true  th^.t  no  judgment  could  have  been  rendered 
upon  it  under  the  statutes,  but  it  was  good  at  common  law  and  the 
parties  could  maintain  there  independent  action  upon  it."   This 
principal  of  the  law  has  been  followed  in  the  case  of  Casstenvens v. 
Casstenvens,  227  Illinois,  Page  547,  in  which  the  Court  says:  "The 
award,  if  not  accompanied  by  such  fraud  or  mistake  that  would  render 
it  voidable,  would  be  binding  upon  the  parties  who  signed  the  agree- 
ment as  a  common  law  submission  to  arbitration." 

In  the  case  of  the  White  Eagle  Laundry  Co.  vs.  Slawek,  296  111., 
244,  the  Court  in  discussing  the  matter  of  arbitration  of  differences 
between  litigants  used  the  following  language:   "The  appellants  con- 
tend^ that  the  provision  is  unconstitutional  because  it  deprives  the 
parties  of  property  without  due  process  of  law  and  confers  judicial 
powers  on  individuals  not  recognized  by  the  constitution.   It  is  true 
that  arbitration  is  in  the  nature  of  a  judicial  inquiry,  but  the 
statute  confers  no  judicial  powers  upon  arbitrators.   It  is  not 
compulsory  but  is  entirely  volntary.  If  parties  choose  to  submit 
their  controversies  to  arbitration  they  have  the  right  of  doing  so, 
the  object  of  arbitration  is  to  avoid  the  formalities  of  delay 
and  expense  attending  litigation  in  the  court,  and  it  has  been 
recognized  from  a  very  early  period  by  the  common  law  and  is  a  method 
of  settling  disputes.  At  common  law  an  agreement  could  be  entered 
into  by  parol  to  arbitrate  any  cause  or  action  which  did  not  involve 
the  title  to  land,  and  an  award  was  *«  a  full  and  final  adjustment  of 
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the  controversy,  having  all  tue  force  of  an  obligation  and  fully 
concluding  the  parties  from  again  litigating  the  same  subject.  (  mith 
v.  Doublas,  16  111.,  34.)   The  statute  in  aaking  the  agreement 
irrevocable,  confers  no  new  power  and  takes  away  no  inalienable 
right.   It  simply  recognizes  the  agreement  of  the  parties  and  enforces 
it.   Before  the  statute  was  enacted  the  Court  would  not  specifically 
enforce  the  agreement  to  arbitrate,  but  left  the  parties  to  other 
remedies  at  law  for  a breach  of  the  contract.   T  >e  effect  of  making 
the  agreement  irrevocable  was  merely  to  provide  for  trie  specific 
enforcement  of  the  contract  and  it  violated  no  constitutional  rights. 
It  conferred  no  power  on  individuals  but  provided  for  a  method  of 
carrying  into  effect  the  contract  of  the  parties." 

In  this  case  the  cause  was  submitted  to  a  Master  n  C  .ancery 
who  took  the  evidence  and  found  in  favor  of  the  defendant  in  error, 
the  Court  after  reviewing  the  evidence,  approved  the  Master's  report. 
A  review  of  the  evidence  in  this  case  shows  that  it  is  contradictory 
relative  to  what  the  parties  intended  to  arbitrate  when  they  signed 
the  agreement.   There  is  no  fraud  charged  or  proven  in  the  case  and 
after  parties  have  agreed  to  arbitrate  their  controversies,  unless 
there  is  fraud  or  mistake  shown,  we  think  that  the  arbitrators  award 
should  be  enforced  and  be  binding  upon  the  parties.   We  are  not  pre- 
pared to  say  the  findings  of  the  Master  in  Chancery  and  approved  by 
the  Chancellor  are  against  the  clear  weight  of  the  evidence,  and  the 
decree,  therefore,  should  be,  and  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHN  SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 


^."3  7 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  Jfey  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thjirty-thpee, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
>-P  t  ]    the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8633  Agenda  No.  7, 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


February  Term,  A.  D.  1933. 


People  of  the  State  of  Illinois, 
on  the   relation  of  and  in  the  name 
of  Oscar  Nelson,  Auditor  of  Public 
Accounts  of  the  State  of  Illinois, 

Complainants, 

vs. 

United  State  Bank  of  Crystal  Lake, 
a  corporation, 

Defendant. 


C.  Percy  Barnes,  Administrator  De 
Bonis  Non  of  the  Estate  of  William 
H.  Rupert,  Dec'd. , 

Intervenor  Appellee, 


Appeal  from  the  Circuit 
Court  of  ;.;c  Henry  County, 


vs. 


Frank  J.  Green,  Receiver  for  United 
State  Bank  of  Crystal  Lake, 

Appellant. 


WOLFE-  P.J. 

On  July  3,  1931,  a  bill  of  complaint  was  filed  in  the  Circuit 
Court  of  McHenry  County  against  the  United  State  Bank  of  Crystal  Lake. 
Said  Bank  was  declared  to  be  insolvent.   Fr?nk  J.  Green  was  appointed 
receiver  to  take  charge  of  the  assets  a.nd  control  of  the  said  bank. 
On  November  17,  1931,  C.  Percy  Barnes,  as  administrator  de  bonis  non 
of  the  estate  of  William  H.  Rupert,  filed  a  claim  against  the  receiver 
in  which  he  alleged  that  Lynn  Richards,  former  cashier  of  the  United 
State  Bank,  had  been  the  ori0inal  administrator  of  the  Rupert  estate, 
and  as  such  administrator  had  committed  a  series  of  defalcations. 
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Pursuant  to  an  order  granting  leave  for  the  same,  Barnes,  as  such 
administrator,  on  October  28,  1932,  filed  an  intervening  petition 
setting  out  more  fully  tue  circumstances  upon  w..ich  the  claim  is 
based.   The  pertinent  allegations  of  this  petition  was  subsequently 
stipulated  as  true.   The  stipulation  of  facts  is  as  follows:   "It 
is  hereby  stipulated  by  and  between  A.   ercy  Barnes,  administrator 
of  the  estate  of  v/illiam  H.  Rupert,  deceased,  by  David  R.  Joslyn,  Jr., 
his  attorney,  and  the  United  State  Bank  of  Crystal  Lake,  Illinois, 
Frank  J.  Green,  receiver,  by  William  M.  Carroll,  his  attorney, as 
follows: 

1.  That  the  United  State  Bank  of  Crystal  Lake  was  on  the  date  of 
its  closin0,  to-wit:  on  ;te.y  29,  1931,  and  for  many  years  previous 
thereto  had  been  a  duly  organized  State  Bank  under  the  laws  of  Illinois, 
located  at  and  doing  a  general  banking  business  at  its  bank  building 

in  Crystal  Lake,  Illinois. 

2.  That  said  Bank  was  by  the  said  Auditor  of  the  State  of  II  inois, 
and  through  the  actions  of  its  Board  of  Directors  closed  on  May  29, 
1931,  pj&d  that  Frank  J.  Green  was  on  June  29,  1931,  and  is  now  the 
duly  appointed,  qualified  and  acting  receiver  of  said  bank,  and  is 
endeavoring  to  liquidate  the  assets  thereof. 

3.  That  the  managing  officers  of  said  bank  who  had  charge  of  its 
daily  business  matters  were  Lynn  Richards,  its  cashier,  and  W.  H. 
Wilbur,  its  president,  and  that  both  of  said  officers  are  and  had 
been  for  many  years  previous  to  its  closing,  cashier  and  president 
respectively,  and  managing  officers  of  said  bank,  and  that  a  large 
part  of  the  business  and  affairs  of  said  bank  were  conducted  by  Lynn 
Richards  exclusively,  without  consulting  and  without  the  approval  of 
any  other  officer  or  director  of  said  bank. 

4.  That  one,  William  H.  Rupert  of  Crystal  Lake,  111  nois,  died 
intestate  on  or  about  the  27th  day  of  November,  A.D.  1929,  and  that 

t  e  said  Lynn  Richards  while  still  easier  of  said  bank  was  on  December 
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ig 1929,  appointed  administrator  of  tne  estate  of  the  said  William 
Ht  Rupert,  and  qualified  as  such  administrator,  and  on  said  date 
gave  an  administrator's  bond  in  the  sum  of  $8,000.00,  signed  by 
himself  as  principal,  with  W.  H.  Wilbur,  president  of  said  bank, 
and  Elton  T.  Huffman,  assistant  cashier  of  said  bank  as  sureties 
thereof,  which  bond  was  approved  by  the  County  Court  of  ]  cHenry 
County,  and  that  the  said  Lynn  Richards  died  intestate  on  June  16, 
1931,  and  that  from  the  timeof  his  appointment  until  the  time  of 
his  death  he  was  still  the  duly  appointed,  qualified  and  acting 
administrator  of  the  estate  of  said  William  H.  Rupert,  deceased, 
and  the  oasx-ier  of  said  bank. 

5.  That  on  the  27th  day  of  January,  A.D.  1930,  under  an  order  of 
the  County  Court  of  McHenry  County,  the  said  Lynn  Richards  as  ad- 
ministrator of  said  estate  0ave  an  additional  administrator's  bond 
in  the  sum  of  $26,000.00  with  himself  as  principal,  W.  H.  Wilbur, 
president  of  said  Bank,  E.  T.  Huffman,  assistant  cashier  of  said 
bank,  and  E.  T.  Bryant,  a  director  of  said  bank,  as  sureties  thereof, 
which  bond  was  approved  by  said  County  Court. 

6.  That  C.  Percy  Bamtes  of  Woodstock,  Illinois,  was  after  the  death 
of  the  said  Lynn  Richards,  towit:  on  tne  22nd  day  of  June,  1931,  duly 
appointed  by  the  County  Court  of  McHenry  County,  administrator  de 
bonis  non  of  said  estate,  and  is  now  the  duly  qualified  and  acting 
administrator  of  said  estate. 

7.  That  the  said  Lynn  Richards  as  such  administrator  proceeded  to 
administer  said  estate,  filed  an  inventory,  petition  to  sell  personal 
property,  made  report  of  sale,  established  claim  day,  and  the  files 

of  the  Probate  Court  of  Mc  Henry  County  in  said  estate  are  hereby 
made  a  part  of  this  stipulation  of  facts. 

8.  That  the  said  Lynn  Richards  as  shown  by  the  pea?  report  of  sale 
filed  by  him  on  April  9,  A.D.  1931,  in  the  Probate  Court  of  Lie  Henry 
County  received  from  the  sale  of  personal  property  in  said  estate  the 
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sum  of  ^2,929.25,  and  that  the  said  Lynn  Richards  as  such  adainistr- tor 
received  from  the  collection  of  the  book  accounts  due  to  the  said 
William  H.  Rupert,  deceased,  said  figures  having  been  given  by  the 
said  Lynn  Richards  to  Charles  P.  Barnes,  his  attorney,  the  sun  of 
$488.57,  and  that  the  balance  standing  in  the  name  of  Willia. 
Rupert  in  the  United  State  Bank  at  the  timeof  his  death  was  ti.e  sum 
of  $78.86. 

9.  That  the  said  Lynn  Richards  while  cashier  of  said  bank  ana  also 
being  the  administrator  of  said  estate,  iumediately  upon  hi6  appoint- 
ment, to-wit:  On  December  14,  1929,  opened  up  a  bank  account  in  said 
United  State  Bank  of  Crystal  Lake  under  the  name  of  Lynn  Richards, 
administrator  of  the  estate  of  William  H.  Rupert,  deceased,  and  a 
copy  of  said  bank  account  bein6  hereto  attached,  Exhioit  1,  and  that 
as  shown  by  said  bank  account  the  said  Lynn  Richards  on  Nove/nber  8, 
1930,  transferred  fro. a  said  administrator's  account  to  his  own  per- 
sonal account,  the  sum  of  ^133  leavin&  a  balance  la  saiu  account  of 
70<p   which  remained  the  condition  of  said  administrator's  account  at 
the  time  of  the  deatm  of  the  said  Lynn  Richards. 

10.  That  as  shown  by  the  auditor's  report,  he  also  used  'ohe  f^jids 
of  said  William  H.  Rupert  estate  and  transferred  from  the  account  of 
Lynn  Richards,  administrator  of  the  estate  of  William  H.  Rupert,  de- 
ceased, by  issuing  a  debit  slip,  and  caused  the  money  so  debited  to 
be  credited  or  deposited  to  the  following  accounts  in  the  following 
amounts,  respectively: 

Lynn  Richards,  personally  $177.86 

Lynn  Richards,  administrator  of  the 

Adrian  estate  569.97 

Lynn  Richards,  administrator  of  the 

Elmer  ;[agoon  estate 39.40 

Lynn  Richards,  personally  as  stated 

above 133.00 

a  total  of   $970.23 

which  amounts  were  charged  a^rinst  the  bank  account  of  Lynn  Richards 
as  administrator  of  the  William  H.  Rupert  estate. 

11.  That  the  said  Lynn  Richards  as  such  administrator  on  liay  8,  1930, 
received  from  the  Treasurer  of  the  United  States  of  America,  a  check 
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for  $10,000.  payable  to  himself  as  administrator  of  the  estate  of 
William  H.  Rupert,  deceased,  bein^-  the  proceeds  of  a  life  insurance 
policy  upon  the  life  of  William  H.  Rupert,  deceased,  who  was  a  World 
War  Veteran,  a  facsimile  copy  of  said  check,  with  all  endorsements 
thereon  being  hereto  attached,  Exhibit  2. 

12.  That  the  total  cash  receipts  received  by  the  said  Lynn  Richards 
as  administrator  of  said  estate  was  the  sua  of  ol3,496.68,  and  that 
the  total  amount  paid  out  by  said  Lynn  Richards,  as  adiainistratof  of 
said  estate,  in  connection  with  his  administration  of  saio.  estate, 
and  as  near  as  can  be  ascertained  by  t  e  present  administrator  after 
a  lengthwinvestigation  is  the  sum  of  $3, 334. 76. 

13.  That  the  said  Lynn  Richards  as  such  administrator  received  said 
check  of  $10,000.  from  the  United  states  Government  on  or  about  May 
8,  1930,  and  on  the  same  day,  while  cashier  of  said  bank,  and  as  ad- 
ministrator of  said  estate,  properly  endorsed  said  check,  delivered 
it  to  the  said  United  State  Bank  and  took  in  payment  therefor  from 
said  bank  the  following: 

A.  The  A.  "!.   V/ilbrandt  note  of  $5,000.  with  accrued 

interest  thereon  of  f^l2.30  or  a  total  of  . $5012.30 

B.  The  Henry  Karstens  note  of  ;)11.~>0  with  accrued 

interest  of  :{5.26  or  a  total  Oi. 1105.26 

fl.   A  demand  certificate  of  deposit  of  said  bank 

payable  to  the  order  of  himself  as  administrator, 

for  the  sum  of 3382.44 

o*  a  total  of $10,000.00 

a  copy  of  said  items  A.  and  C.  Exhibits  3  and  4,  being  hereto  attached, 

being  the  entire  proceeds  of  said  check,  and  that  said  check  although 

payable  to  the  administratof  of  the  estate  of  William  H.  Rupert  was 

not  in  any  way  credited  to  said  estate. 

14.  That  on  May  12,  1930,  the  said  Lynn  Richards,  while  cashier  of 
said  bank,  endorsed  said  demand  certificate  of  deposit  for  $3,832.44 
personally,  although  it  was  payable  to  him  as  administrator,  turned 
it  in  to  said  bank,  together  with  his  personal  check  for  $844.03, 
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Exhibit  5,  and  paid  to  said  bank  two  notes  of  Eluer  v:agoon,  deceased, 
which  were  owned  by  said  bank,  totaling  in  principal  and  interest 
$4,766.47 

15.  That  tht  said  Lynn  Richards,  at  said  time,  and  for  some  ti 
previously,  was  ad.ii.iistrs tor  of  t  ie  estate  of  the  said  Elmer  Kagoon, 
deceased,  ana  t~at  said  two  notes  aoove  i/ientioned  r.ad  been  presumed 
to  have  been  paid,  to  said  bank;  that  on  February  17,  1930,  or  almost 
three  months  previous  to  the  date,  a  receipt  was  issued  by  the  United 
State  Bank  of  Crystal  Lake,  by  E.  T.  Huffman,  assistant  cashier,  which 
receipt  showed  it  was  in  full  of  ihi  clai  .is  filed  and  allowed  against 
the  I.agoon  estate,  in  the  County  Court  of  ilcKenry  County,  Illinois,  in 
favor  of  said  United  Stste  Bank  of  Crystal  Lake,  which  claims  con- 
sisted of  the  two  notes  above  mentioned,  a  copy  of  said  receipt  being 
hereto  attached,  Exhibit  8.   The  said  notes  were  on  February  17,  1930, 
presumed  to  have  been  paid  out  of  money  then  in  the  hands  of  Lynn 
Richards,  administrator  of  the  estate  of  Elmer  Magoon,  deceased,  but 
the  money  in  payment  of  said  notes  was  not  actually  paid  to  the  bank 
until  said  certificate  of  deposit  in  the  sum  of  *3,884.44  was  turned 
ovrr  to  the  bank  by  the  said  Lynn  Richards,  and  said  notes  canceled. 
The  report  in  the  County  Court  filed  in  February,  1930,  shows  con- 
clusively the  payment  of  these  notes,  and  the  files  of  the  County  Court 
of  IlcKenry  County  in  the  Elmer  Magoon  estate  arehereby  made  a  part  of 
this  stipulation.   Copy  of  final  report  attached  as  Exhibit  7. 

16.  That  the  said  Lynn  Richards,  while  still  administrator  of  the 
estate  of  William  H.  Rupert,  deceased,  sold  or  placed  the  A.  W. 
Wilbrandt  note  in  the  principal  sum  of  35000. 00  in  said  bank,  and  at 
t:.e  same  time,  while  cashier  of  said  bank,  accepted  and  bought  said 
note  for  said  bank,  and  gave  credit  for  the  35000.  by  paying  an  item 
of  indebtedness  owed  by  him  to  the  bank,  consisting  of  the  personal 
note  of  Lynn  Richards,  in  the  principal  sum  of  $2,500.  cr.rried  in  the 
cash  drawer  of  said  bank  as  cash,  and  that  the  other  $2,500.  was  de- 
posited to  the  personal  account  of  the  said  Lynn  Ricards.   Copy  of 
deposit  ticket  attached  as  Exhibit  8. 
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17.  That  on  May  12,  1930,  the  said  Lynn  Richards,  white  still  ad- 
ministrator of  the  William  H.  Rupert  estate  transferred  or  sold  and 
placed  the  said  note  of  Henry  Karsten,  in  the  principal  sum  of  $1100. 
in  said  bank,  and  as  cashier  of  said  bank,  bought  and  accepted  said 
note  for  the  bank,  and  had  tne  proceeds  from  said  note  credited  to 
the  personal  account  of  the  said  Lynn  Richards. 

18.  That  the  said  Lynn  Richards  used  tue  proceeds  received,  by  him 
personally  from  the  credit  to  his  personal  account  of  the  |2(500u 
received  on  the  A.  W.  Wilbrandt  note,  and  the  $1100.  on  the  Henry 
Karsten  note  to  pay  various  items  of  indebtedness  owed  by  him  person- 
ally, and  various  interest  and  other  indebtedness  owed  by  him  to  the 
said  United  State  Bank  of  Cryst?.l  Lake,  and  that  none  of  said  sums  of 
money  were  used  by  the  said  Lynn  Richard3  for  the  payment  of  any  debt 
or  debts  due  by  the  William  H.  Rupert  estate,  or  paid  by  the  said  Lynn 
Richards  for  or  on  behalf  of  the  said  William  H.  Rupert  estate,  a  copy 
of  the  personal  bank  account  of  the  said  Lynn  Richards,  being  hereto 
attached,  Exhibit  g,  showing  credits  and  debits  in  regard  thereto. 

19.  That  all  transactions  in  connection  with  the  above  matters  are 
in  the  handwriting  of  Lynn  Richards,  except  the  receipt  in  the  Magoon 
estate  under  date  of  February  17,  1930,  which  is  signed  by  E.T.  Huffman, 
assistant  cashier  of  said  bank,  and  except  a  note  registered  and 
ledger  of  said  bank,  which  are  in  typewriting. 

20.  That  all  of  said  transfers  of  money  from  the  bank  account  of  Lynn 
Richards,  administrator  of  the  estate  of  William  H.  Rupert,  as  herein- 
before set  forth,  including  the  misappropriation  by  him  of  the  cueck 
of  $10,000.  received  by  him  as  administrator  of  said  estate  from  the 
United  States  Government,  which  moneys  were  transferred  to  various 
accounts,  including  his  personal  account,  as  hereinbefore  set  forth, 
were  not  made  on  behalf  of  or  for  the  use  or  benefit  or  for  any  in- 
debtedness due  from  the  estate  of  William  H.  "-tupert,  deceased,  and  were 
made  by  the  said  Lynn  Richards  illegally  and  unlawfully  and  without 
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any  proper  authority  so  to  do,  am  to  t  s?id  Lynn  Richards  personally 
used  said  funds  in  the  payment  of  his  personal  debts  and  obligations 
ana.  that  the  estate  of  William  H.  Rupert  received  no  benefit  whatsoever 
therefrom,  and  that  all  of  said  transactions  appear  on  the  records  and 
files  in  the  books  of  tot  United  State  Bank  of  Crystal  Lake. 
21.   That  ^rs.  Richards,  the  wife  of  the  said  Lynn  Richards,  wrote 
checks  on  the  United  State  Bank  of  Crystal  Lake  and  signed  her  name 
thereto,  and  said  checks  were  cashed  by  s?.id  bank  and  charged  against 
toi  personal  account  of  Lynn  Richards,  aid  said  checks  were  honored  in 
the  same  way  and  from  the  same  account  as  the  checks  of  Lynn  Richards. 
S3*   That  on  to-wit:  the  8th  day  of  May,  1930,  at  the  time  of  the 
receipt  »f  tot  said  $10,000.  check  from  the  united  States  Government  , 
the  said  United  State  Bank  ofCrystal  Lake  had  in  its  hands  in  cash 
and  1a  cash  items  due  from  banks,  the  sum  of  *98,704.17.   That  on 
to-wit:   the  12th  day  of  May,  1930,  tot  s?id  cash  items  amounted  to 
$115,690.24;  and  that  on  the  7th  day  of  June,  1930,  the  said  cash 
items  amounted  to  the  sua  of  $30,428.73,  and  that  on  the  29th  day  of 
May,  1931,  the  day  said  bank  closed,  the  Mat  cash  items  amounted  to 
the  sum  of  :#24,221.20,  according  to  the  books  of  said  bank,  but  that 
the  said  Frank  J.  Green,  receiver,  could  only  locate  cash  assets 
in  the  sum  of  $24,000.92;  and  that  on  said  29th  day  of  May,  1931,  the 
total  assets  of  said  United  State  Bank  amounted  to  the  sum  of 
$738,526.25. 

23.   That  the  said  C.  Percy  Barnes,  administrator  de  bonis  non  of 
the  estate  of  William  Rupert,  deceased,  expressly  reserves  the  right 
in  the  event  of  an  adverse  decision  on  his  claim,  on  the  facts  as 
above  set  forth,  or  any  time  when  he  may  believe  it  necessary  or 
proper,  to  offer  additional  evidence  on  said  claim." 

On  December  17,  1932,  the  court  entered  a  decree  m  favor  of 
the  administrator  Barnes  against  Frank  Green,  as  receiver,  for  the 
total  sum  of  $8,951.74,  as  a  preferred  claim  against  the  cash  on 
hand  in  the  United  State  Bank  of  Crystal  Lake  at  the  timeof  its  closing. 
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The  same  questions  as  presented  by  thlf  appeal  were  decided  by 
t  is  court  in  the  case  of  Ella  Hunt  vs.  Frank  J.  Green,  receiver  of 
the  United  State  Bank  of  Crystal  Lake,  etc.,  general  No.  8500,  wnich 
was  before  this  court  at  the  February  Term,  193^.   In  the  Hunt  case 
we  say:  "One  of  the  defenses  interposed  by  the  appellant  in  the  case 
is,  that  the  bank  was  tne  holder  of  the  note  in  due  course.   A  holder 
in  due  course  is  one  who  has  taken  tne  instrument  un.       following 
conditions:   That  the  instrument  is  complete  and  regular  upon  its 
face;  that  it  became  the  holder  of  it  before  it  became  over-due,  or 
without  notice  that  it  had  previously  been  iian jnoreu,  ii  lucn  was 
the  fact.   That  he  took  it  in  good  faith  and  for  value;  that  at  the 
time  it  was  negotiated  to  hiu  he  had  no  notice  of  any  informality  in 
instrument  or  defect  la  the  title  of  the  person  negotiating  it. 

The  appellant  and  the  appellee  differ  upon  the  question  u.s  to 
who  has  the  burden  of  proof  to  show  thai;  the  bank  was  the  holder  of 
the  note  in  due  course.   Where  the  title  of  any  person  who  h-.s  ne- 
gotiated an  instrument,  was  defective,  the  burden  is  on  the  hold-r  to 
prove  that  he  or  some  person  under  whom  he  chimed  to  have  the  title, 
is  a  holder  in  due  course.   It  is  our  opinion  that  if  thf  appellee 
had  proven  the  ownership  of  the  note,  that  sue  had  not  authorized  its 
sale  or  transfer,  then  the  burden  of  proof  was  cast  upon  the  appellant 
to  prove  that  they  were  the  holders  of  the  note  la  due  course  of 
business;  and  this  they  have  failed  to  do. 

We  think  that  it  is  proper  to  take  into  consideration  in  deter- 
mining this  question,  the  manner  in  which  the  note  was  handled.   It 
apparently  was  sold  to  the  bank  and  got  out  of  tne  possession  of  the 
bank  and  was  again  returned  to  the  bank  and  found  in  its  possession. 
This  was  known  to  the  bank,  or  by  its  managing  representative,  its 
cashier,  Lynn  Richards.   Tne  cashier  of  a  bank  is  a  general  agent  for 
the  transaction  of  the  business  of  the  bank.  -  Pfei'fer  v.  Farmers 
State  Bank,  263  111.  App.  360;  Hansel  v.  First  Nat'l  Bank  115  111. 
App.  127. 
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The  information,  therefore,  of  Lynn  Richards,  the  cas::irr,  was  the 
information  of  the  bank. 

It  is  the  contention  of  the  appellant  that,  although  the  United 
State  Bank  of  Crystal  Lake  may  not  successfully  contend  that  it  was 
the  owner  and  holder  in  due  course  of  the  note  in  question,  the  re- 
ceiver of  the  bank  stands  in  a  different  position  fro/i  the  bank  for 
the  purpose  of  marshaling  the  assets  of  the  bank  for  the  benefit  of 
its  creditors,  and  in  law  the  receiver  is  an  innocent  holder  of  such 
assets.   He  cites  several  cases  to  support  this  contention  but  an 
examination  of  all  the  cases  cited  shows  that  negotiable  paper  of  some 
kind  had  been  given  to  the  bank  for  the  purpose  of  bolstering  up  its 
assets,  or  to  assist  in  making  it  appear  to  be  a  going  concern,  so 
that  a  fraud  or  deception  is  worked  by  a  bank  on  depositors  or  the 
public  generally,  and  in  such  cases  the  courts  have  uniformily  held 
that  the  maker  of  such  notes  is  estopped  from  denying  the  validity 
of  the  same,  and  the  receiver  of  the  insolvent  bank  holds  the  assets 
as  an  innocent  holder  for  value.   Such  is  not  the  fact  in  this  case. 
Mrs.  Hunt,  the  owner  of  the  note  in  question,  did  nothing  that  could 
be  oriticised  as  being  fraudulent  as  against  any  one.  Her  dealings 
were  open  and  above  board,  and  perfectly  legitimate.   The  receiver 
holds  the  property  coming  into  his  hands  only  by  the  same  right  of 
title  as  the  person  for  whose  property  he  is  the  receiver,  subject, 
however,  to  liens,  equities,  etc.,  existing  at  the  time  of  his  appoint- 
ment. n 

It  is  our  opinion  that  the  United  State  Bank  of  Crystal  Lake, 
should  be  charged  with  the  knowledge  that  its  cashier,  Lynn  Richards, 
was  committing  the  fraudulent  acts  as  set  forth  in  the  stipulation. 
The  court  properly  found  that  the  estate  of  '7illiam  H.  Rupert  has  a 
preferred  claim  against  the  cash  assets  of  the  bank  at  the  time  it 
was  closed. 

The  court  in  its  order  allowed  interest  on  the  claim  from  May  12, 
1930.  The  bank  received  little,  if  any,  benefit  from  the  transactions 
of  Lynn  Richards  while  he  was  acting  as  such  administrator  of  the 
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Rupert  estate.   The  stipulation  shows  that  the  money  he  received 
from  the  estate  was  withdrawn  from  the  bank  within  a  short  time. 
The  bank  was  not  guilty  of  any  fraud,  but  has  retained  the  money 
under  a  claim  that  it  is  entitled  to  do  so.   Under  such  circumstancee 
as  in  this  case  it  is  our  opinion  th?t  interest  should  not  have  been 
allowed  on  tl.ie  cl 

The  decree  of  the  Circuit  Court  of  1'cHenry  County  allowing  the 
complainant' 8  claim  of  $7,643.62  sho\ild  be  affirmed,  but  the  decree 
allowing  interest  from  the  12th  «fcety  of  May,  1930,  said  interest 
amounting  to  $1308.12,  is  erroneous  and  the  same  should  not  have 
been  allowed.   The  decree  of  the  Circuit  Court  of  McHenry  County 
is  hereby  reversed  and.  the  case  remanded  with  directions  to  enter 
a  decree  in  conformity  this  opinion.   The  costs  to  be  divided 
equally  between  appellee  and  appellant. 

Reversed  and  remanded  with  directions. 


-)il    3J3W    > 
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STATE    OF   ILLINOIS, 

Vss. 
second  district  I.  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  thr  Appellate  Court 

(73S15— 5M— 3-32) 


fl?1* 


Begun  and  held  at  Ottawa,  on  Tuesday,  the/  second/  day  of  May 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-ftl 
within  and  for  the  Second  District  of  the  State  of  Illinois 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP201C33    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8672 


Ag.  No.  34 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

May  Term,  A.D.  1933. 


The  People  of  the  3tate  of 
Illinois,  ex  rel  Anthony 
Zeimis, 

Appellee, 
vs. 
Frank  G.  Gospodaric, 
Appellant. 


Appeal  from  Circuit  Court 
Will  County. 


WOLFE— P.J. 

The  appellee  filed  a  petition  for  a  writ  of  mandamus  in  the 
Circuit  Court  of  Will  County  on  August  24,  1932.   In  the  petition 
he  represented  that  he  is  a  qualified  elector  of  the  village  of 
Rockdale  in  Will  County,  Illinois;  that  the  said  village  is  in- 
corporated under  the  City  and  Village  Acts  of  1872;   that  at  a 
regular  meeting  of  the  trustees  held  on  Hay  23,  1932  he  was  by 
said  .-oard  duly  appointed  village  treasurer  to  succeed  the  respondent 
Frank  J.  Gospodaric;  that  he  qualified  as  such  treasurer  by  filing 
his  bond,  and  said  bond  was  approved  by  said  village  Board;  that 
since  uis  appointment  as  village  treasurer  he  has  acted  in  that 
capacity  and  performed  the  duties  as  such  treasurer;  that  he  has 
made  demand  upon  said  Gospodaric  to  turn  over  the  books,  records, 
papers,  vouchers  and  all  things  pertaining  to  said  office  of  village 
treasurer  to  said  Zeimis,  but,  that  said  Bospodaric  has  refused  to 
flo  so,  thereby- preventing  relator's  proper  administration  of  the 
office  of  village  treasurer.   The  petition  prayed  for  a  Writ  of 
Mandamus,  direct  to  Gospodaric,  commanding  him  to  turn  over  all 
books,  records,  etc.,  in  his  possession  to  said  Zeimis. 
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The  said  Gospodaric  filed  his  answer  admitting  relator's 

the 
qualifications  and  the  incorporation  of  Rockdale  under/city  and 

Village  Act.   The  answer  denied  that  the  relator  was  ever  appointed 
Village  treasurer  of  Rockdale,  or  that  he  qualified  or  acted  as 
such,  and  further  states  that  the  Board  of  Trustees  of  the  Village 
of  Rockdale  on  May  23,  1932  at  a  regular  meeting  appointed  Gospodaric 
as  Village  Treasurer,  but  saysthat  after  an  adjournment  of  a  regular 
meeting  on  Hay  23,  1932,  a  group  of  members  held  an  informal  and 
illegal  meeting  and  then  and  there  attempted  to  appoint  Zeimis  village 
Treasurer,  but  that  their  action  was  void  and  conferred  no  authority 
on  relator  to  act  as  Village  Treasurer.   The  answer  alleges  that  the 
respondent  Gospodaric  was  regularly  appointed  Village  Treasurer  in 
May  1931  and  has  never  been  discharged  from  such  office  and  was  at 
the  commencement  of  this  proceeding  the  legal  treasurer  of  said 
village.   The  answer  admits  that  the  petitioner  made  demands  upon 
the  respondent  to  turn  over  to  hiu  the  books,  records,  etc.,  per- 
taining to  the  office  of  Village  Treasurer  and  that  the  respondent 
refused  to  do  so. 

After  numerous  motions  by  the  respective  parties  were  made  and 
ruled  upon  the  case  was  submitted  to  the  trial  court  without  a  jury. 
The  court  hear  a  the  evidence  and  found  the  issues  in  favor  of  the 
relator  and  ordered  the  issuance  of  a  Writ  of  Mandamus  commanding 
the  respondent  to  turn  over  the  books,  records,  papers  etc.,  to  the 
relator  Zeimis.   The  respondent  excepted  to  this  order  and  has 
brought  the  case  to  this  court  on  appeal  for  review. 

An  examination  of  the  record  and  minutes  of  the  Board  of 
Trustees  of  said  village  discloses  that  said  ap-oellee  was  appointed 
treasurer  and  that  he  qualified  by  filing,  his  bond  and  that  said 
bond  was  approved  by  said  Board  of  Trustees  as  alleged  by  the  relator 
in  his  petition.   The  records  disclose  the  yea  and  nay  vote.   Regard- 
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in  the  above  facts  there  is  nothing  to  show  that  this  does  not 
reflect  a  true  record  of  the  acts  and  doings  of  said  Board. 

Records  of  Boards  of  Trustee  are  not  required  to  he  kept  in 
any  particular  manner.   (People  vs.  Strohms,  285  111.  580.)   If 
the  record  is  such  that  it  truly  represents  the  acts  and  doings 
of  the  Board  of  Trustees  it  is  sufficient  to  establis..  the  facts 
as  therein  set  forth. 

We  are  of  the  opinion  that  the  trial  court  properly  found 
that  the  petitioner  Zeimis  had  been  duly  appointed  treasurer  of 
the  Village  of  Rockdale  and  properly  awarded  the  Writ  of  .'landawus 
to  compel  the  appellant  to  surrender  the  records,  books,  papers 
and  other  things  pertaining  to  said  office  to  the  appellee  Zeimis. 
The  judgment  of  the  Circuit  Court  of  'Jill  County  should  be  and 
is  hereby  affirmed. 

Judgment  affirmed. 


-  - 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  I..  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M— 3-32) 
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AT   A   TERM   OF   THE  APPELLATE/COUR 

f     t 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  Maj 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirfy-thr^e 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8644  Agenda  No.  11. 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

MAY  TERM,  A. D. 1933. 

Sail  Brothers  Company,  a 
Corporation, 

Defendant  in  error 

vs.  Error  to  the  Circuit 

Jacob  Pekarsky,  Jacob  Rubin  Court  of  ,/innebago  County, 

and  Abe  Pekarsky, 

(Jacob  Pekarsky, 

Plaintiff  in  error. 

DOVE- J. 

This  is  an  action  of  Trespass  on  the  Case,  brought  by  Sail 
Brothers  Company,  a  corporation,  against  Jacob  Rubin,  Abe  Pekarsky 
and  Jacob  Pekarsky.   The  declaration  consists  of  one  count  and 
alleges  that  Jacob  Pekarsky  and  Jacob  Rubin  were  engaged  in  the 
business  of  buying,  accumulating  and  selling  junk,  under  the  name 
of  American  Iron  &  Metal  Company,  and  that  the  said  Jacob  Rubin 
and  Jacob  Pekarsky,  conspired  together  and  with  the  defendant 
Abe  Pekarsky,  and  with  divers  unknown  other  persons,  that  said 
divers  unknown  persons  would  procure  junk  by  stealing  the  same 
and  deliver  possession  thereof  to  the  said  Abe  Pekarsky,  Jacob 
Pekarsky  and  Jacob  Rubin.   The  declaration  further  alleged  that 
the  defendant  in  error  was  the  owner  of  a  large  number  of  cast- 
ings and  atterns  made  of  aluminum  and  other  materials  and  metals 
and  that  these  patterns  and  castings  were  so  marked  that  the  plain- 
tiff could  identify  them. 

The  declaration  then  alleges  that  in  pursuance  of  and  in 
carrying  out  this  conspiracy,  the  unknown  persons  entered  the 
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premises  of  defendant  in  erro»  without  its  knowledge  or  consent, 
and  took  its  patterns  and  castings  and  deliverea  them  to  the  said 
Abe  Pekarsky,  Jacob  Rubin  and  Jacob  pekarsky,  who  paid  the  unknown 
persons  for  so  ding,  and  that  as  a  result  thereof  the  defendants 
obtain  property  of  the  plaintiff  to  the  value  of  $5000.00.   Separate 
attorneys  appeared  for  and  represented  each  defendant  and  file  on 
beh:lf  of  his  respective  client  a  plea  of  the  general  issue.  A 
trial  was  had,  resulting  in  a  verdict  finding  Jacob  Pekarsky  and 
Abe  Pekarsky  guilty,  and  assessing  the  plaintiff's  damages  at  the 
sum  of  #3,600.00.  Jacob  Rubin  was  found  not  guilty.   The  court, 
after  overruling  motions  for  a  new  trial  and  in  arrest  of  judgment, 
entered  judgment  upon  the  verdict  and  to  reverse  this  judgment, 
plaintiff  in  error,  Jacob  Pekarsky  has  sued  out  this  writ  of  error. 

The  evidence  discloses  that  the  defendant  in  error  owned  a 
large  foundry  in  Rockford  and  a  warehouse  iiearby,  in  which  it  had 
stored  a  considerable  quantity  of  aluminum  patterns  and  castings. 
In  the  latter  part  of  1930  or  in  January  1931  many  of  these  were 
stolen  by  Raymond  Rollins,  Francis  Llitchell  and  Wm.  Johnson,  boys 
about  17  or  18  years  of  age.  Each  of  these  boys  were  witnesses 
on  behalf  of  defendant  in  error,  and  from  their  testimony  it 
appears  that  at  the  suggestion  and  solicitation  of  Abe  Pekarsky, 
these  boys  not  only  stole  patterns  and  castings  from  defendant  in 
error,  but  also  committed  num\erous  other  thefts  from  other 
machine  and  manufacturing  concerns. 

The  evidence  further  discloses  that  Rollins,  Mitchell  and 
Johnson  entered  the  warehouse  of  defendant  in  error  on  several 
occasions,  usually  on  Saturdays  in  the  late  afternoon  or  early  even- 
ing, and  after  stealing  the  castings  ?.nd  patterns  put  them  in  bur- 
lap gunny  sacks  and  carried  them  to  a  lot  back  of  the  National 
Furniture  Company  and  hid  the  sacks  back  of  some  lumber  piles. 
Abe  Pekarsky  would  come  out  there  in  his  truck  after  dark  and  with 
the  help  of  the  boys  would  load  the  junk  upon  the  truck,  and  they 
would  then  all  go  to  Abe's  home,  where  it  was  weighed  on  scales 


■ 

Of  US 

■    . 
Mb   oa   i.:  xaq 

".S3    bS'J ' 

•    '    ''        ' 
.    ,  ...:1c  caxa 

'    .     ■ 
ai  .     "  .  ijrr9 

■ 

'.-0*2 

•  ai 

... 

I 

I    i  t 


-3- 

w.-ich  were  on  tiie  back  porch,  after  which  the  boys  would  carry 
it  back  of  the  garage,  which  was  about  twenty  or  thirty  feet  from 
the  house  on  the  same  lot,  and  it  was  left  there  in  the  sacks  with 
other  junk  which  Abe  had  accumulated,  and  which  occupied  a  space 
of  five  or  ten  feet  square  and  about  one  foot  high,  there  being 
one  thousand  or  fifteen  hundred  pounds  of  junk  there  altogether. 
Abe  would  then  pay  the  boys  junk  prices  therefor.   According  to 
Rollins,  Mitchell  and  Johnson  the  patterns  and  castings  stoien 
from  defendant  in  error  were  not  broken  up  when  sold  to  Abe.   One 
ni^ht  later  and  while  some  of  this  property  was  on  the  pile  of  junk 
back  of  the  garage  where  the  boys  had  placed  it  after  they  sold  it 
to  Abe,  they  took  some  of  it,  with  other  property,  and  re-sold  it 
to  Jake  Rubin,  who  paid  Johnson  $4.80  therefor,  by  giving  a  check 
for  that  amount,  the  check  being  signed  "American  Iron  and  Metal 
Co.  J.  Rubin." 

The  evidence  further  discloses  that  Jacob  Rubin  was  engaged 
in  the  junk  business  and  a  partner  of  Jacob  Pekarsky,  and  they  had 
a  place  of  business  which  they  conducted  under  the  name  of  the 
"American  Iron  and  Metal  Co."  Jacob  Pekarsky  is  tne  father  of  Abe 
Pekarsky.  Abe  never  bought  any  junk  for  his  father  or  for  Rubin 
and  never  sold  them  any,  and  never  f requested  their  place  of 
business.  While  Abe  slept  at  the  home  of  his  father  and  mother, 
he  had  no  business  or  social  relations  with  his  father,  and  their 
feelings  toward  one  another  were  not  friendly  or  pleasant.   They 
never  ate  their  meals  together,  and  for  more  than  a  year  previous 
to  the  time  Abe  purchased  these  patterns  and  castings  from  Rollins, 
Mitchell  and  Johnson,  neither  the  father  or  son  had  addressed  a 
word  to  the  other  or  had  anything  to  do  with  each  other.   Abe 
was  twenty -years  of  age  when  the  property  of  defendant  in  error 
was  stolen,  and  had  bought  and  sold  junk  in  a  limited  way  for 
several  years.  He  had  no  junk  yard  or  established  place  of  business, 
other  tha.n  the  home  of  his  father.   Some  time  prior  to  the  time 
that  Rubin  and  the  senior  Pekarsky  had  become  associated  in  business, 
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Rubin  had  sold  Abe  a  model  T  Ford  Truck,  which  Abe  kept  at  Monks' 
garage  a  block  and  one-half  from  where  he  lived. 

Abe  Pekarsky  testified  that  it  was  his  custom  to  sell  the  junk 
which  he  purchased,  usually  on  the  same  day,  to  Joseph  Behr  and  Sons. 
He  denied  that  he  suggested  to  or  solicited  Rollins,  nitchell  and 
Johnson  to  steal,  but  said  his  first  meeting  with  them  was  while  he 
was  getting  some  junk  in  the  n*ighborhood  of  their  home.   These  boys, 
according  to  Abe's  testimony,  asked  him  to  come  over  and  get  some 
lead  junk  which  they  had  to  sell,  which  he  did  and  later  he  pur- 
chased from  them  on  several  Saturday  evenings,  about  eight  o'clock 
after  dark,  the  patterns  and  casting  which  had  been  stolen  from 
defendant  in  error,  but  contradicted  the  boys  by  testifying  that 
when  he  bought  them  they  were  broken  up.   He  was  able  to  tell  that 
the  material  of  these  patterns  was  aluminum  after  it  was  shown  to 
him  in  the  court  room,  but  he  didn't  know  that  the  broken  pieces 
could  make  a  pattern  of  any  kind,  and  while  the  petals  looked  new 
to  him  and  bore  no  marks  which  would  indicate  that  they  were  old 
or  discarded,  he  made  no  inquiry  as  to  the  place  fron  whence  they 
oame.   The  day  after  his  arrest  for  buying  stolen  property,  he 
forthwith  removed  them  from  his  junk  pile  to  an  isolated  place 
on  School  Street.  While  Abe  testified  that  he  sometimes  attended 
the  church  of  his  father,  his  religion  could  hardly  be  said  to  be 
orthodox.   His  sabbath  ended  at  sundown  on  Saturday  and  he  there- 
fore scrupulously  waited  until  after  dark  and  then  he  would  take 
his  truck,  go  to  a  lonely  isolated  spot,  meet  these  boys  and  pur- 
chase junk  from  them.   He  did  not,  of  course,  inquire  from  whence  the 
aluminum  patterns  and  castings  came,  and  if  he  entertained  a  sus- 
picion that  these  valuable  metals  might  have  been  stolen,  that 
suspicion  vanished  at  the  same  time  the  sun  disappeared  from  view. 
His  testimony  is  unconvincing  and  as  to  him  the  jury  were  warranted 
in  finding  him  guilty. 
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Jacob  Pekarsky  testified  that  he  had  no  connection  with 
his  son's  business,  and  his  son  had  no  connection  with  his,  that 
he  knew  his  son  was  storing  some  junk  in  the  back  yard  of  his 
home,  surrounded  by  grapevines,  bushes  and  trees,  but  he  paid  no 
attention  to  it  and  never  went  back  and  looked  at  it,  never  touched 
it,  never  hauled  any  of  it  away,  and  was  never  present  when  Abe 
bought  or  sold  any  ana  had  not  spoken  to  him  for  a  year  and  a  half 
or  two  years  prior  to  his  arrest.   That  after  he  was  arrested,  he 
spoke  to  him,  advised  him  and  arranged  for  his  bond.   That  he  had 
met  Ray  Rollins  at  the  time  Ray's  mother  had  sold  him,  Jacob,  some 
scrap  iron,  junk  and  rags,  but  he  paid  his  mother  therefor  and 
never  had  any  business  with  Ray  and  never  told  Ray  or  anyone  to 
get  junk  and  he  would  buy  it  from  him,  and  did  not  know  Mitchell 
or  Johnson. 

Rollins,  Mitchell  and  Johnson  each  testified  that  Jacob 
Pekarsky  never  had  any  conversation  with  them  about  procuring  junk 
for  him,  that  Jacob  knew  nothing  about  the  wrongful  taking  by  them 
of  any  property  either  from  defendant  in  error  or  from  any  one  else, 
and  that  Jacob  was  not  at  home  on  any  of  the  occasions  when  they 
were  there  and  had  their  transactions  with  Abe.   Rollins  and  Mitchell 
both  testified,  however,  that  they  had  sold  Jacob  some  melted  lead 
and  patterns  which  had  belonged  to  defendant  in  error  and  some  brass 
and  stolen  copper,  and  when  asked  how  many  times  Jacob  had  bought 
junk  from  Rollins,  this  witness  replied,  every  time  we  called  him 
up  and  that  Jacob  did  tell  them  he  would  pay  more  thaai  his  son,  and 
requested  them  to  save  their  junk  for  him. 

The  declaration  in  this  case  alleges  that  Jacob  Rubin  and 
Jacob  Pekarsky  conspired  with  Abe  Pekarsky  and  with  divers  unknown 
persons  by  the  terms  of  which  the  unknown  persons  were  to  steal 
property  and  to  deliver  possession  thereof  to  Abe  Pekarsky  and  to 
Jacob  Rubin  and  Jacob  Pekarsky.   Conspiracy  is  defined  as  a  com- 
bination of  two  »©  or  more  persons  by  some  concerted  action  to 
accomplish  some  criminal  or  unlawful  purpose.   5  R.CL.  1061. 
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Bouvier's  Law  Dictionary.   Conspiracy  is  an  unlawful  corabin  tion 
or  agreement  between  two  or  more  persons  to  do  an  act  unlawful  in 
itself  or  a  lawful  act  by  unlawful  means.   Breitenberger  v.  Schmidt, 
38  111.  App.  168.   It  may  be  proved  not  only  by  direct  evidence  but 
as  well  by  inference  from  conduct  which  discloses  a  common  design 
on  the  part  of  those  char^  d  to  act  together  in  pursuance  of  the 
common  criminal  purpose.   It  is  not  necessary  that  the  conspirators 
should  have  met  together.   If  one  concurs  in  a  conspiracy  after  it 
is  formed,  no  agreement  for  such  concurrence  is  necessary  to  es- 
tablish his  guilt.   People  v.  Looney,  324  111.  375;  People  v. 
Walczak,  315  111.  49. 

In  this  case,  as  in  other  cases,  circumstantial  evidence  is 
competent  evidence,  but  we  have  read  all  of  the  testimony  with 
care  and  there  is  no  sufficient  evidence  in  this  record  from  which 
we  can  say  that  the  charges  of  conspiracy,  so  far  as  Jacob  Pekarsky 
is  concerned,  can  be  said  to  have  been  established.   The  evidence 
warranted  the  jury  in  finding  that  Abe  Pekarsky  did  make  an  unlaw- 
ful agreement  with  Rollins,  Mitchell,  Johnson  and  perhaps  Malstrom, 
the  result  of  which  was  that  some  of  these  boys  stole  the  property 
of  defendant  in  error  and  others,  and  thereafter  Abe  Pekarsky  bought 
it  from  them,  knowing  it  had  been  stolen  and  knowing  that  it  was 
stolen  for  the  purpose  of  selling  it  to  him,  but  there  is  nothing 
from  which  it  can  be  reasonably  inferred  that  Jacob  was  a  party  to 
any  such  arrangement,  nor  are  any  or  all  of  the  several  facts  to 
which  reference  is  hereaftermade,  together  with  a.ll  the  other  facts 
and  circumstances  as  shown  by  the  evidence  in  this  case,  sufficient 
in  our  opinion,  to  infer  that  there  was  any  conspiracy  between 
Jacob,  Abe  and  the  actual  thieves. 

Defendant  in  error,  however,  insists  that  sfcldom,  if  ever, 
can  a  conspiracy  be  proven  by  witnesses  who  testify  to  conversations 
which  make  up  a  conspiracy,  but  that  a  conspiracy  or  an  agreement 
to  do  a  wrongful  act  must  generally  be  established  by  circumstances 
and  directs  our  attention  to  certain  evidence  in  this  record  from 
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which  the  existence  of  the  conspiracy  must,  so  it  is  argued, 
necessarily  be  inferred.  And  counsel  dwell  in  their  argument 
upon  the  fact  first,  that  Abe  was  aainor  son  of  plaintiff  in 
error;  second,  Jacob  and  his  son  slept  and  ate  under  the  same 
roof  and  attended  the  same  church;  third,  the  stolen  property 
was  weighed  on  the  porch  of  the  house  under  the  roof  o#  which 
Jacob  and  Abe  slept  and  ate  their  meals;  fourth,  Abe  had  a  pile 
of  junk  back  of  the  garage  a. -out  twenty  feet  away  from  the  back 
door  of  this  home;  fifth,  Jacob  bought  some  stolen  property  and 
junk  from  these  boys,  taking  his  truck  for  that  purpose  to  a 
vacant  lot  where  the  junk  had  been  collected;  sixth,  Jacob  after 
his  son's  arrest,  advised  with  his  son  and  arranged  for  bail; 
and  seventh,  the  improbable  character  of  the  unusual  evidence 
that  Jacob  and  his  son  had  no  speaking  acquaintance  for  months 
previous  to  the  time  these  patterns  and  castings  wer ■  stolen. 

It  is  true  that  Abe  lacked  six  months  of  being  twenty-one 
years  of  age  at  the  time  this  agreement  was  being  carried  out, 
and  it  is  true  that  he  was  living  at  the  home  of  his  father  and 
ate  and  slept  there  and  sometimes  attended  the  same  church  as 
his  father.   It  is  true  also  that  this  stolen  property  was  brought 
to  his  home  and  weighed  there  and  then  thrown  on  a  pile  at  the 
back  of  the  garage,  but  these  facts,  together  with  the  further 
fact  that  Jacob  did  speak  to  his  son  after  hi 6  arrest  and  did 
arrange  for  bail  for  him  and  conceding  that  he  may  have  bought 
in  the  daytime  some  stolen  property  and  junk  from  some  of  these 
boys  and  hauled  it  from  a  vacant  lot  in  his  truck  are  not  suf- 
ficient, in  our  opinion,  to  warrant  the  jury  in  finding  that  the 
allegations  of  the  declaration  had  been  established  by  that  degree 
of  proof  which  the  law  requires  in  a  case  of  this  character.   It 
is  unusual  for  a  father  and  son  to  live  under  the  same  roof  and 
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not  speaJc,  but  all  the  evidence  offered  by  defendant  in  error, 
as  well  as  the  evidence  of  the  witnesses  for  plaintiff  in  error, 
is  to  the  effect  that  such  is  a  fact,  and  if  it  is,  no  unlawful 
agreement  was  orally  entered  into  between  taese  parties. 

In  our  opinion  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence,  insofar  as  it  found  plaintiff 
in  error  guilty  and  the  trial  court  erred  in  rendering  judgment 
thereon.   It  is  unnecessary  therefore  for  us  to  consider  any  of 
the  other  assignments  ofEnor.   The  judgment  of  the  Circuit  Court 
of  Winnebago  County  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS, 

'»ss. 
second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set   my  hand  and  affix  the  seal. of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  AppeVate  Court 

(73S15— 5M— 3-32) 


f  4i  ■ 

AT  A  TERM  OF  THE  APPELLATE  C 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  s< 
the  year  of  our  Lord  one  thousand  nine  hi! 
within  and  for  the  Second  District  of  the  State  of  Illinois 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


271  I.A.  610 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
S  E r;  2  0  7333    ^ne    0Pinion  °f  the  Court  was  filed  in  ths 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8658  Agenda  No.  23. 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D.  1933. 

Stella  Dombrowsky, 

Appellee 

vb.  Appeal  from  the  Circuit  Court 

The  Prudential  Insurance  Company       of  Lake  County, 
of  America,  a  corporation, 

Appellant. 

DOVE- J. 

Stella  Dombrowsky,  the  appellee  herein,  filed  her  declaration 
in  assumpsit  against  the  Prudential  Insurance  Company  of  America, 
a  corporation,  appellant,  alleging  that  appellant,  on  July  1,  1930, 
in  consideration  of  the  payment  of  $60.14  by  Fred  A.  Dombrowsky, 
issued  and  delivered  to  him  a  policy  of  life  insurance  insuring 
his  life  in  the  amount  of  $2,000.00,  that  on  August  24,  1930  Fred 
A.  Dombrowsky  died,  while  the  said  policy  was  in  full  force  and 
effect,  and  while  no  premium  thereon  was  in  default:  that  on  September 
19,  1930  appellee  notified  appellant  of  the  death  of  the  insured  and 
made  a  demand  for  payment,  which  was  refused  on  November  13,  1930, 
appellant  denying  liability  thereunder.   The  declaration  further 
alleged  that  the  plaintiff  is  the  widow  of  the  said  Fred  A.  Dombrowsky 
and  the  beneficiary  under  the  said  policy.   Subsequently  and  on  June 
17,  1931,  appellee  filed  an  additional  count  containing  ;he  same 
allegations  as  the  original  declaration,  but  charged  in  addition 
that  appellant  disclaimed  any  liability  under  said  policy,  because 
the  first  premium  was  never  paid,  and  by  so  doing,  appellant  thereby 
waived  the  presentation  and  filing  of  proof  of  death.  Attached  to 
this  declaration  was  an  affidavit  of  claim. 
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Defendant  filed  its  plea  of  the  general  issue,  and  notice  of 
certain  special  defenses,  together  with  its  affidavit  of  merits. 
The  notice  of  special  defenses  and  the  affidavit  of  merits  set  up 
the  following  uefanses.   First,  that  the  policy  in  appellee's  pos- 
session was  never  delivered  to  the  deceased  for  the  purpose  of  putting 
it  into  effect,  but  that  the  insured  obtained  custody  of  said  policy 
at  his  request,  without  consideration  and  for  the  sole  and  only  pur- 
pose of  inspecting  it.   Second,  that  no  premium  or  other  consideration 
was  ever  given  or  paid,  as  a  premium,  to  appellant  coupany  or  any  of 
its  authorized  agents  for  said  policy.   Third,  that  appellant  never 
waived  any  objections  it  might  have  to  the  time  or  manner  of  giving 
notice  of  death  of  the  insured  or  the  requisite  proof  of  death  as 
required  by  the  policy.   Fourth,  that  appellant  has  never  received 
nor  has  the  plaintiff  ever  made  due  proof  of  the  death  of  the  insured. 

From  a  judgment  in  favor  of  appellee  and  against  appellant  for 
$2231.94  rendered  upon  a  verdict  of  a  jury,  the  record  is  brought  to 
this  court  for  review  by  appeal. 

The  evidence  discloses  that  on  June  28,  1930  the  insured  signed 
and  delivered  an  application  for  a  $2,000.00  insurance  policy  in  the 
appellant  company  upon  his  life,  payable  to  his  wife,  appellee  herein, 
as  his  beneficiary.   Thfes  application  recited  that  no  premium  had 
been  paid  in  advance.  Appellant  issued  a  thirty-one  year  endowment 
policy,  upon  this  application,  the  policy  bearing  No.  7019329  and 
dated  July  1,  1930.  This  policy  recited  that  it  was  issued  in  con- 
sideration of  the  application  which  was  made  a  part  of  the  contract 
and  of  the  payment  of  the  premium  therein  provided.   The  policy 
stated  that  the  semi-annual  premium  was  $60.14,  payable  on  the  de- 
livery of  the  policy,  the  receipt  of  which  was  acknowledged.   Mar- 
garet Haggerty-  was  the  soliciting  agent  for  appellant  and  worked 
out  of  its  Chicago  office.   On  August  14,  1930  she  took  this  policy 
and  left  it  with  the  insured  at  his  office  in  room  #1411,  115  South 
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Michigan  Avenue,  and  received  from  him  the  following  instrument,  viz: 
"Aug.  14,  1930.  Received  of  Margaret  Haggerty  policy  7019320  for 
inspection.  Fred  A.  Dombrowsky".   This  receipt  was  written  by  Margaret 
Haggerty  on  the  back  of  one  of  his  blank  invoices  or  letterheads, 
and  Mr.  Dombrowsky  signed  it  and  delivered  it  to  Mrs.  Haggerty  at 
the  time  Mrs.  Haggerty  delivered  to  him  the  policy  upon  which  t  is 
suit  is  based.  Mrs.  Haggerty  testified  that  she  had  called  upon  the 
insured  at  other  times  to  solicit  business,  but  this  policy  is  the 
only  one  she  ever  delivered  to  him  and  that  he  paid  her  no  part  of 
the  premium  thereon.   Lena  Edwards  testified  that  she  was  a  si6ter 
of  Margaret  Haggerty  and  also  an  agent  of  appellant,  and  accompanied 
her  to  Mr.  Dombrowsky 's  office  at  the  time  this  policy  was  left  with 
the  insured,  and  she  corroborates  the  testimony  of  her  sister  to  the 
effect  that  no  premium  was  paid  by  Mr.  Dombrowsky  and  tha.t  in  ex- 
change for  the  policy  the  insured  executed  the  receipt.   Herman 
Macharek  testified  that  he  was  an  employee  of  the  insured,  who  was 
a  custom  maker  of  shoes,  and  was  present  several  times  when  Margaret 
Haggerty  was  at  Dombrowsky1 s  place  of  business  and  recalled  that 
about  the  middle  of  August  1930  she  left  a  policy  of  insurance  with 
him,  but  that  Mrs.  Edwards  was  not  there  upon  that  occasion,  but  had 
been  there  one  time  before.   He  observed  Mr.  Dombrowsky  go  to  his 
desk  but  was  unable  to  relate  anything  else  that  occurred.   It  was 
proved  by  the  Cashier  and  manager  of  appellant's  Chicago  office  that 
no  premium  had  ever  been  received  by  appellant  upon  this  policy. 

Appellee  testified  in  her  own  behalf  that  one  evening  around 
August  14,  1930,  her  husband  showed  her  this  policy  and  after  she 
examined  it,  she  returned  it  to  her  husband  and  he  put  it  back  in 
his  pocket,  that  ten  days  thereafter  and  on  August  24,  1930  her  hus- 
band died,  and  a  day  or  so  thereafter  she  again  saw  this  policy  with 
another  policy  issued  to  insured  by  appellant  at  her  husband's  office 
on  the  top  of  a  shelf  and  with  her  nephew  went  to  the  Chicago  office 
of  appellant  and  received  claim  blanks  which  were  filled  out  and  she 
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was  present  when  they  were  delivered  to  appellant.   Mrs.  Deibel, 
a  sister  of  appellee,  corroborates  appellee  as  to  seeing  the  policy 
around  August  14,  1930  in  the  possession  of  the  insured,  and  she  and 
Daniel  Mielke,  a  neyfrphew  of  the  insured,  both  corroborate  appellee 
as  to  finding  it  snortly  after  his  death  at  his  place  of  business 
with  the  other  policy  issued  by  appellant,  and  Mr.  r.ielke  corrobor- 
ated appellee  as  to  going  to  the  office  of  appellant,  securing  claim 
blanks  and  returning  them  to  Mr.  Van  Goldman,  the  manager  of  appellant's 
Chicago  office.   The  foregoing  is  substantially  all  of  the  evidence 
introduced  by  the  parties  upon  the  trial  of  this  cause. 

Appellant  contends  that  the  first  semi-annual  premium  upon  the 
policy  sued  on  was  never  paid  and  that  the  policy  was  delivered  for 
inspection  only,  and  never  for  the  purpose  of  making  it  effective 
as  a  policy  of  insurance.   Appellee  insists  t  at  inasmuch  as  the 
policy  acknowledges  the  receipt  of  the  semi-annual  premium,  appellant 
is  precluded  from  showing  that  this  premium  was  not  in  fact  paid  or 
that  the  policy  was  never  operative. 

The  evidence  convinces  us  that  this  policy  was  never  delivered 
by  appellant  to  the  insured  and  never  accepted  by  insured  as  a  valid, 
binding  contract  of  insurance,  and  therefore  the  trial  court  erred 
in  refusing  the  peremptory  instruction  tendered  by  appellant  at  the 
close  of  all  the  evidence. 

There  is  no  dispute  as  to  what  occurred  at  the  time  the  policy 
came  into  possession  of  the  insured.   He  received  the  policy,  so  he 
states  over  his  own  signature  for  one  purpose  only,  and  that  purpose 
was  for  inspection.  Within  ten  days  after  so  receiving  it,  he  died. 
It  was  found  along  with  another  policy  at  the  place  of  business  where 
he  received  it.   This  other  policy  was  issued  by  appellant  in  1917 
and  upon  which  appellant  has  discharged  by  payment  its  liability 
thereunder.   The  delivery  of  the  policy  in  the  instant  case  was  not 
conditional,  contingent  or  dependent  upon  anything.   The  evidence  is 
clear,  convincing  and  undenied  that  in  pursuance  of  an  application 
for  insurance,  no  premium  having  been  paid  therefor,  appellant  issued 
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the  policy  sued  on.   It  was  received  by  the  insured,  not  as  a  bind- 
ing contract  of  insurance,  but  for  inspection,  and  examination,  and 
"while  it  is  true"  as  we  said  in  our  former  opinion  Dombrowsky  v. 
Prudential  Insurance  Co.,  267  111.  App.  628  "that  possession  of  a 
policy  of  insurance  by  the  applicant  raises  a  presumption  that  the 
policy  has  been  delivered  and  accepted,  yet  such  presumption  may  be 
rebutted  by  showing  that  such  applicant  was  permitted  to  take  the 
policy  merely  for  the  purpose  of  examining  it  and  determining,  after 
such  examination,  whether  or  not  he  would  accept  it.   Richardson  v. 
Northwestern  Mutual  Life  Ins.  Co.,  143  111.  App.  279;  Equitable  Life 
Assurance  Co.  v.  Mueller,  99  111.  App.  460;  N.  Y.  Life  Ins.  Co.  v. 
Easton,  69  111.  App.  479.   Possession  of  a  contract  by  the  party 
seeking  to  enforce  it  is  presumptive  evidence  of  its  delivery,  but 
is  not  conclusive,  and  evidence  may  be  admitted  to  prove  fraud  in 
obtaining  possession  or  that  the  contract  was  in  effect  never  de- 
livered; Kilcoin  v.  Ortell,  302  111.  531. 

In  Jordan  v.  Davis,  108  111.  336  it  was  said:  "Delivery  of  a 
written  contract  is  indispensable  to  its  binding  effect,  and  such 
delivery  is  not  conclusively  proved  by  showing  the  placing  of  the 
paper  by  the  alleged  contracting  party  in  the  hands  of  the  other. 
Delivery  is  a  question  of  intent,  and  it  depends  whether  the  parties 
at  the  time  meant  it  to  be  a  delivery  to  take  effect  presently." 
The  intention,  of  course,  is  gathered  from  what  is  said  and 
done  at  and  before  the  time  the  contracting  parties  place  the 
instrument  out  of  the  hands  of  one  into  the  hands  of  another,  and 
while  the  intention  is  a  question  of  fact,  yet  in  the  instant  case 
the  evidence  is  uncontradicted  as  to  the  purpose  for  which  the 
policy  came  into  the  hands  of  the  assured. 

The  judgment  of  the  Circuit  Court  is  reversed  with  a  finding 
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of  fact.  . 

Judgment  reversed. 

The  Clerk  will  insett  in  the  judgment  the  following: 
"The  Court  finds  that  the  policy  of  insurance  involved  in  this 
proceeding  was  delivered  for  the  purpose  of  inspection  only,  and 
was  never  intended  by  the  parties  thereto  as  a  valid  binding 
contract  of  insurance  and  there  can  be  no  recovery  thereon." 
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STATE    OF   ILLINOIS. 

Vs8. 
second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record --in  ray  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

■    /  Appellate   Court,  at   Ottawa,  this day  of 

>  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cirri-  of  the  Appellate  Court 

(73S15^5M— 3-32) 


**  *  7 


AT  A  TERM  OF  THE  APPELLATE  COURT,, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  #eftondfd/ry  of  Maj 

1 

the  year  of  our  Lord  one  thousand  nine/  hundred  and  thirfy-thrfte, 

within  and  for  the  Second  District  of  the  State  of  Illinois 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


271  I.A.  610* 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
orp20lf>33   ^e   °Pinion  °£   the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Wo.  8667  Agenda  No.  29 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A. D. 1933 


Beaver  Drainage  District  No.  Three, 
in  the  County  of  Iroquois  and  State 
of  Illinois, 


Appellee  Appeal  from  the  Circuit 

Court  of  Eroquois  County. 


vs. 


Big  Beaver  Drainage  and  Levee  Dis- 
trict of  the  County  of  Iroquois  and 
State  of  Illinois, 

Appellant. 

DOVE  -  J. 

In  this  case  appellee  filed  in  the  Circuit  Court  of  Iroquois 
County  its  petition  for  mandamus ,  alleging  that  Beaver  Drainage 
District  No.  Three  and  Big  Beaver  Drainage  and  Levee  District, 
appellant  herein,  are  Adjoining  districts,  organized  under  the 
"Farm  Drainage",  and  the  "Levee  Act"  respectively.   The  petition 
further  alleges  that  under  the  Act  of  June  28,  1913,  commonly  known 
as  the  Adjoining  Districts  Act,  appellee  had  theretofore  filed  its 
verified  petition  in  the  County  Court  of  Iroquois  County,  setting 
forth  that  by  constructing  its  main  open  ditch  as  provided  in  the 
plans,  specifications  and  profiles  filed  with  said  petition,  that 
the  lands  situated  in  appellant  district  would  be  benefited  and 
that  the  Commissioners  of  said  adjoining  districts  had  failed  to 
enter  into  a  contract  settling  and  adjusting  the  liability  of  each 
of  said  districts  to  the  other  as  provided  by  law.   The  petition 
then  alleges  that  the  said  petition  theretofore  filed  in  the  County 
court  set  forth  the  profile,  map  and  specifications  of  the  work  to 
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be  done,  and  its  estimated  cost,  and  that  the  County  Court,  on 
March  13,  1931,  rendered  judgment  in  favor  of  appellee  and  against 
appellant  for  :i';10,000.00  and  costs. 

The  petition  for  mandamus  then  alleged  the  duty  of  theCom- 
missioners  of  z  ppellant  to  pay  the  judgment  out  of  the  funds  of 
the  district,  if  any,  lawfully  applicable  to  that  purpose,  other- 
wise to  levy  an  assessment  against  the  lands  of  the  district  for 
that  purpose,  and  charged  that  appellee,  on  April  11,  1932,  caused 
a  written  demand  to  be  served  on  appellant  to  pay  the  judgment,  with 
interest,  or  if  no  funds  were  available,  io  levy  an  assessment 
against  the  lands  of  the  district,  but  trie  Commissioners  refused 
either  to  pay  or  levy  the  assessment.   The  petition  prays  for  a 
writ  of  mandamus  directed  against  appellant  district  and  its  Com- 
missioners, commanding  it  and  them  to  either  pay  the  judgment  and 
interest  or  to  levy  an  assessment  as  provided  by  law. 

To  this  petition  appellant  filed  five  pleas  to  which  demurrers 
were  sustained  to  all  except  the  fourth.   To  the  fourth  plea  appellee 
filed  its  replication,  to  which  a  demurrer  was  overruled,  and 
appellant  elected  to  stand  by  its  pleas  and  by  its  demurrer  to 
appellee's  replication,  and  the  court  awarded  a  peremptory  writ  of 
mandamus,  as  prayed  for.   From  this  judgment  an  appeal  has  been 
perfected  to  this  court. 

The  first  plea  of  appellant  admits  the  recovery  by  appellee 
of  the  $10,000.00  judgment  in  the  suit  for  contribution  against 
appellant,  for  appellant's  share  of  making  an  improvement  to  the 
main  outlet  ditch  of  appellee,  the  estimated  cost  of  the  improvement 
to  which  was  #51,000.00.   This  plea  alleges  that  appellee  is  es- 
stopped  from  obtaining  the  relief  prayed  for  because  its  Commissioners 
classified  and  made  an  assessment  upon  the  lands  in  its  district  and 
in  so  doing  included  about  four  hundred  acres  of  land  which  were 
within  the  boundaries  of  both  districts.   The  plea  then  alleges 
that  said  assessment  was  confirmed,  duly  filed  for  record  and  be- 
came a  lien  upon  the  said  four  hundred  acres  of  overlapping  lands, 
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and  avers  that  the  sum  so  assessed  against  said  four  hundred  acres 
amounts  to  "2092.45,  and  as  aopeilan^/t  had  no  funds  to  pay  said 
jud6inent,  it  could  not  spread  a  just  assessment  without  including 
the  overlapping  lands,  and  if  it  did  so,  the  result  would  be  that 
the  owners  of  said  overlapping  lands  would  he  compelled  to  pay  a 
disproportionate  share  of  the  cost  of  the  improvement. 

The  second  plea  of  appellant  sets  up  the  assessment  of  the 
overlapping  lands  by  appellee,  as  set  fort  in  the  first  plea,  and 
alleges  that  appellee  refused  to  credit  its  judgment  with  the  said 
sum  of  #2092.45,  and  for  that  reason  insists  that  it  should  be  re- 
lieved from  the  payment  of  any  interest  upon  the  i-10,000.00  judgment. 

The  third  plea  sets  up  an  estoppel  because  it  is  alleged  that 
the  judgment  was  based  upon  an  estimated  cost  of  A97, 876.00  exclusive 
of  the  $10,000.00  judgment  and  charges  that  since  said  judgment  was 
rendered,  appellant  is  informed  and  believes  that  contracts  for  all 
of  said  work  in  the  district  have  been  let  by  a:  eliee  for  :';42,000.00, 
and  the  work  has  been  completed  and  accepted.   This  plea  then  avers 
that  said  sum  of  $42,000.00,  after  adding  thereto  the  court  costs, 
commissioners',  engineers'  and  attorney  fees,  estimated  at  $9396.05, 
leaves  a  balance  of  $45,000.00  not  required  for  the  doing  of  said 
work,  which  amount  should  be  rebated  by  the  Commissioners  between 
the  land  owners  in  appellee  district  and  appellant. 

The  fourth  plea  sets  out  that  the  judgment  recovered  by  appellee 
was  the  proportionate  share  of  appellant  of  a  system  of  drainage 
estimated  to  cost  $97,876.00,  that  after  the  judgment  was  recovered 
and  before  the  work  was  done,  appellee  changed  the  plans,  profiles, 
specifications  and  estimate  of  cost  so  that  the  system  as  completed 
was  not  the  system  upon  which  the  judgment  was  based,  and  such  acts 
constitute  a  fraud  upon  appellant  and  appellee  is  thereby  estopped 
from  collecting  its  jucgment. 
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The  fifth  plea  alleges  that  after  the  demand  was  made  by- 
appellee  upon  appellant  to  pay  the  judgment,  negotiations  were 
entered  into  between  the  two  districts  to  settle  their  difficulties 
and  were  pending  at  the  time  this  suit  was  instituted. 

To  the  fourth  plea  appellee  filed  its  replication,  in  which  it 
set  forth  the  filing  of  its  petition  in  the  County  Court  to  recover 
for  benefits  resulting  to  the  lands  of  appellant  district  by  reason 
of  the  proposed  construction  of  the  main  open  ditch  of  appellee, 
this  plea  then  avers  that  thereafter  certain  changes  and  additions 
to  the  branches  and  laterals  were  made,  which  in  no  way  affected 
the  drainage  of  any  of  the  lands  situated  in  appellant  district, 
and  that  in  so  doing  it  had  not  changed  the  estimated  cost  of  the 
main  ditch  of  appellee  and  that  the  changes  made  in  the  laterals 
and  branches  did  not  increase  or  decrease  the  amount  of  water  event- 
ually flawing  in  the  main  ditch. 

The  sufficiency  of  this  replication  and  the  several  pleas  to 
which  a  demurrer  was  sustained  are  the  questions  presented  to  this 
court  for  determination. 

It  is  insisted  by  appellant  that  the  granting  of  a  writ  of 
mandamus  is  discretionary  with,  the  court,  and  it  will  not  be  granted 
if  such  action  will  promote  injustice:  that  in  order  to  pay  this 
judgment,  appellant  must  levy  a  special  assessment  on  the  lands  of 
its  district,  but  appellee  has,  by  its  conduct  in  classifying  its 
lands  and  spreading  an  assessment  of  $2092.45  upon  four  hundred 
acres  of  lands  which  also  lie  in  appellant's  district,  made  it 
impossible  for  appellant  to  collect  an  equitable  assessment,  but 
would  compel  the  lands  in  appellant's  district  to  bear  an  additional 
burden  of  $52092.45  more  than  they  should,  and  for  this  reason  appellee 
has  been  guilty  of  a  constructive  fraud  and  is  estapped  fro i  obtain- 
ing the  relief  sought. 
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The  manner  by  which  these  i'our  hundred  acres  of  land  taJM  to 
be  included  in  both  of  these  districts  uoes  not  appear  fro/a  this 
record,  but  it  is  suggested  by  counsel  for  appellee  that  there  is 
only  one  way  and  that  is  where  the  owner  of  land  already  included 
in  a  legally  organized  district  has  voluntarily  constructed  ditches 
or  drains  upon  his  own  land  and  connected  these  ditches  or  drains 
with  a  ditch  of  another  drainage  district.   If  such  is  the  fact, 
the  owners  of  these  overlapping  lands  cannot  complain  that  by  their 
own  acts  their  lands  are  included  in  two  districts.   Eacl.  district 
can  make  assessments  only  for  the  benefits  conferred  on  the  land  by 
the  drainage  through  the  drains  of  that  district.   The  People  v. 
Dick,  276  111.  516.   The  question  of  benefits  to  these  overlapping 
lands  does  not  arise  upon  this  record,  but  if  appellant  spreads  an 
assessment  against  these  overlapping  lands,  the  owners  thereof  v;ill 
certainly  be  given  an  opportunity  to  be  heard  upon  the  question  of 
benefits  in  the  event  they  are  not  satisfied  with  their  assessments. 
North  Wichert  Dmnage  District  v.  Chamberlain  340  111.  644. 

In  the  North  Wichert  Drainage  District  v.  Chamberlain,  340 
111.  644,  it  was  held  that  upon  the  rendition  of  a  judgment  against 
an  adjoining  drainage  district,  it  thereupon  became  a  legal  charge 
against  the  district,  for  which  it  is  the  duty  of  the  corporate 
authorities  of  the  district  to  provide  as  in  the  case  of  any  other 
legal  obligation.   Section  13  of  the  Adjoining  Drainage  Districts 
Act  directs  that  upon  the  rendition  of  a  judgment,  the  Commissioners 
of  the  district  against  which  such  a  judgment  is  rendered  should, 
without  delay,  pay  said  judgment  or  levy  an  assessment  against  the 
lands  of  its  district  in  the  manner  provided  by  the  law  under  which 
the  district  may  be  organized  or  operating.   Appellant  herein,  as 
was  the  appellant  in  the  North  Wichert  Drainage  District  case  supra, 
is  organized  under  the  Levee  Act.   The  manner  of  levying  an  assess- 
ment is  provided  for  in  that  Act,  and  the  lands  of  the  district  upon 
which  the  Commissioners  are  directed  to  levy  the  assessment  to  pay 
the  judgment  are  the  lands  of  the  district  benefited.   North 
Wichert  Drainage  District  v.  Chamberlain,  supra. 


: 
a 

i 

.-383.4 

-     • 
-    - 

! 

-        ■• 

I 

-  ■ 

ttmm 

I 


-6- 

We  are  a  loss  to  understand  how  it  can  be  seriously  con- 
tended that  appellee  perpetrated  a  fraud  upon  appellant  or  has 
done  anything  that  might  work  an  estoppel.   Appellee  has  done 
nothing  not  contemplated  by  the  Statute.   The  judgment  was  re- 
covered on  March  13,  1931  and  the  Statute  provided  that  upon  the 
rendition  of  such  a  judgment,  the  Commissioners  of  appellant 
should,  without  delay,  pay  the  same  or  levy  an  assessment  against 
the  lands  of  its  district.   ;iore  than  a  year  elapsed  and  nothing 
having  been  done,  appellee,  on  April  11,  1932,  served  a  demand 
upon  the  Commissioners  of  appellant  to  proceed  to  do  their  duty 
and  on  June  18,  1932,  this  action  was  instituted. 

Appellant  insists  that  by  the  pleadings  it  is  admitted  that 
it  exercised  jurisdiction  over  these  overlapping  lands  and  appellee 
by  spreading  the  assessment  which  it  made  over  these  four  hundred 
acres,  likewise  exercised  jurisdiction  over  the  same  territory  for 
the  same  purpose  at  the  same  time,  which  can  not  be  legally  done, 
citing  Village  of  Mount  Prospect  v.  Reese,  342  111.  216.   It  was 
held  in  the  Mount  Prospect  case  that  where  a  drainage  district  has 
assumed  jurisdiction  for  drainage  purposes  ever  a  village,  or  a  part 
thereof,  where  the  village  had  not  theretofore  assumed  such  juris- 
diction, the  village  cannot,  after  such  assumption  of  jurisdiction 
by  the  drainage  district,  assume  jurisdiction  over  the  same  terri- 
tory for  the  same  purpose.   In  the  instant  case  appellee  is  organ- 
ized under  the  Farm  Drainage  Act  and  under  its  provisions  appellee 
was  bound  to  classify  its  lands  and  spread  an  assessment.   The 
pleadings  disclose  that  these  four  hundred  acres  were  properly  in 
the  district  of  appellee  and  in  classifying  these  lands  and  spread- 
ing its  assessment,  appellee  complied  with  a  positive  statutory 
duty.   Appellant  and  the  owners  of  these  lands  knew  these  provisions 
of  the  Statute  and  are  concluded  by  the  judgment  rendered  by  the 
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County  Court.   This  judgment,  like  any  other  money  judgment,  under 
the  Statute,  bears  interest  at  the  rate  of  5$  from  the  date  of  its 
rendition  and  no  reason  has  "been  advanced  and  we  are  unable  to  _,lve 
a  sufficient  one  why  appellant  should  be  favored  over  any  other 
defendant  against  whom  a  Judgment  is  rendered.   There  is  nothing, 
in  our  opinion,  set  up  in  eitner  the  first  or  second  plea  of  appel- 
lant, which  can  be  construed  as  a  constructive  fraud  upon  the 
right 8  of  appellant  or  which  would  estop  appellee  from  successfully 
maintaining  the  instamfrproceeding.   It  is  true  that  a  writ  of 
mandamus  will  not  be  awarded  where  it  will  result  in  an  injustice, 
but  no  injustice  will  necessarily  result  if  this  writ  is  awarded. 
In  obedience  to  it,  appellant  will  simply  be  doing  what  the  Statute 
said  it  should  have  done  more  than  two  years  ago. 

The  third  plea  alleges  upon  information  and  belief  that 
appellee  let  contracts  for  all  of  the  work  in  the  district  for 
$42,000.00  and  that  the  work  has  been  completed.   That  after  add- 
ing court  costs,  commissioners' ,  engineers'  and  attorney  fees 
estimated  at  $9396.05,  leaves  a  balance  of  $45,000.00  not  required 
for  said  work,  which  should  be  rebated  l>y  the  Commissioners. 

Under  the  authorities,  great  strictness  is  required  in  a 
pleading  of  this  character.   38  C.  J.  887.  And  these  allegations 
being  only  upon  information  and  belief  may  not  be  sufficient 
under  the  rules  of  good  pleading.   Cleary  v.  Kobbler,  207  111. 
97.   But  treating  them  as  sufficient  as  was  done  in  National  Bank 
of  Decatur  v.  City  of  Gibson,  261  111.  App.  190,  and  notwithstand- 
ing the  plea  does  not  allege  definitely  that  after  the  payment 
of  all  the  debts  and  obligations  of  the  district  there  remains 
a  stated  unexpended  sum  of  money,  we  fail  to  find  any  provision 
in  the  Statute  with  reference  to  the  alatement  of  assessments 
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and  are  clearly  of  the  opinion  that  the  substance  of  this  plea 
presents  no  defense  to  this  proceeding.   There  is  no  contention 
that  the  original  estimate  was  excessive  at  the  ti  .e  it  was  made, 
or  at  the  time  of  the  hearing,  or  that  the  estimate  was  fraud- 
ently  made,  and  even  thouh;  the  work  may  have  been  done  for  less 
than  the  estimated  cost,  we  do  not  believe  in  this  proceeding  that 
such  fact  presents  any  reason  why  appellant  should  not  perform  its 
statutory  duty.   The  demurrer  was  properly  sustained  to  this  plea. 
The  fourth  plea  alleges  that  after  the  judgment  was  rendered, 
appellee  changed  the  plans,  specifications  and  estimate  of  cost 
so  that  the  improvement,  as  completed,  was  not  the  same  improve- 
ment upon  which  the  judgment  was  based.   To  this  plea  a  length 
replication  was  filed,  setting  forth  very  fully  the  proceedings 
had  in  the  County  Court,  which  disclose  that  the  petition  filed 
therein,  upon  which  appelleerecovered  its  judgment,  sought  a 
recovery  because  the  lands  in  appellant  district  were  benefitted 
by  the  construction  of  the  main  ditch  and  therefore  should  con- 
tribute to  the  oost  thereof.   This  replication  then  alleges  that 
after  the  rendition  of  said  judgment,  minor  changes  in  certain 
laterals  were  made  by  resolution  of  the  Commissioners,  which  in 
no  way  effected  the  plans,  specifications,  profiles,  maps  or  estimated 
cost  of  constructing  the  main  ditch,  but  that  said  main  ditch  upon 
which  the  judgment  for  benefits  to  the  lands  of  appellant  district 
was  awarded  remained  exactly  the  same  as  it  was  prior  to  the  making 
of  said  changes.   The  replication  set  forth  tine  resolution  of  the 
Commissioners,  whioh  embraced  the  engineers'  supplementary  report 
and  averred  that  the  contract  for  the  construction  of  the  main  open 
ditch  was  let  and  it  was  constructed  according  to  the  identical 
map,  plans,  profiles,  and  specifications  which  were  introduced  in 
evidence  upon  the  hearing  in  the  County  Court  which  resulted  in  the 
judgment  sought  to  be  collected  by  this  proceeding.  The  replication 
then  averred  that  the  changes  in  certain  laterals,  which  changes 
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were  specifically  set  forth,  did  not  increase  or  decrease  the 
flow  of  water  that  would  eventually  drain  into  said  main  open 
ditch,  nor  did  such  alterations  in  any  way  change  the  map-plans, 
specifications  or  prof i1& thereof ,  or  change  the  estimate  or  actual 
cost  thereof  or  change  or  in  any  way  affect  the  drainage  of  any 
piece  or  parcel  of  the  land  situated  in  appellant  district.   The 
replication  then  averred  that  none  of  the  water  falling  upon  the 
land  in  appellant  district  flowed  to  or  through  any  of  said  laterals 
"but  all  of  the  water  falling  upon  said  lands  is  carried  solely 
through  the  open  ditch  of  appellee  and  that  the  general  system  of 
drainage  is  the  same  and  not  a  different  system  than  the  one 
originally  contemplated. 

Appellant  concedes  that  by  its  demurrer  it  is  admitted  that 
the  main  ditch  has  not  been  changed  and  that  the  water  falling 
upon  appellee's  land  would  reach  the  main  ditch  by  the  laterals  as 
originally  specified,  but  it  insists  that  by  the  addition  of  others, 
the  water  would  necessarily  come  faster,  so  that  after  a  heavy 
rain  fall  the  load  which  the  main  ditch  would  be  compelled  to  carry 
would  be  materially  increased. 

Had  a  material  change  been  made  in  the  main  ditch,  or  if  it 
was  rendered  inadequate  by  the  addition  of  these  laterals,  or  if 
by  these  laterals  greater  quantities  of  additional  water  would  be 
brought  to  the  main  ditch,  then  appellant  might  have  a  just  reason 
to  complain,  but  the  replication  alleges  and  the  demurrer  admits 
that  the  main  ditch  has  not  been  changed,  but  was  constructed  just 
as  originally  proposed.   Facts  are  set  forth  in  the  replication 
from  which  the  conclusion  is  drawn  that  the  changes  made  in  the 
laterals  did  not  increase  or  decrease  the  amount  of  water  eventu- 
ally flowing  into  the  main  ditch,  nor  did  the  changes  in  the 
laterals  in  any  way  affect  the  drainage  of  any  of  the  lands  in 
appellant's  district,  and  this  the  demurrer  admits.   In  our  opinion 
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the  demurrer  to  this  replication  was  properly  sustained. 

By  the  fifth  plea,  appellant  alleged  that  after  appellee  made 
its  demand  upon  it  to  pay  this  judgment,  negotiations  were  entered 
into  between  the  two  districts  to  settle  their  differences.   This 
plea  is  clearly  insufficient,  it  sets  forth  no  facts,  but  only 
conclusions  of  the  pleader.  As  suggested  by  counsel  for  appellee, 
the  statutory  duty  of  appellant  to  pay  tiis  judgment  is  not  satisfied 
by  a  willingness  of  its  Commissi oners  to  negotiate  a  settlement  with 
the  Commissioners  of  appellee.   The  Court  did  not  err  in  sustaining 
the  demurrer  to  this  plea. 

Section  Thirteen  of  the  Adjoining  Districts  Act  makes  it 
mandatory  for  appellant  to  pay  this  judgment.   Section  Sixteen  A 
(16A)  of  the  same  act  permitted  appellant,  if  it  was  not  satisfied 
with  the  judgment  rendered  by  the  County  Court  to  have  thos  pro- 
ceedings reviewed  by  the  Supreme  Court.   This  was  not  done.   There 
has  been  a  judicial  determination  by  the  proper  court  having  juris- 
diction of  the  subject  matter  and  of  the  parties  thereto  of  the  value 
of  the  benefits  to  appellant  and  there  is  nothing,  in  our  opinion, 
set  upW  the  several  pleas  to  which  demurrers  were  susta.ined,  which 
should  excuse  appellant  from  proceeding  to  take  the  necessa,ry  steps 
to  pay  this  judgment,  nor  does  the  replication  to  the  fourth  plea 
set  forth  such  a  departure  from  the  original  plans,  specifications, 
maps  or  profiles  as  would  preclude  appellee  from  insisting  upon 
collecting  the  judgment  it  obtained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

flMKm   AFFIRkED. 
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STATE   OF   ILLINOIS, 

>ss. 
second  district  I.  JUSTUS  I..  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Keeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cirri-  of  the  Appellate  Coxni 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sedond  d/y  of  M« 

the  year  of  our  Lord  one  thousand  nine  huiidredr  and  thirty-three, 
within  and  for  the  Second  District  of  tetie  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice.  2  'V      [  A.  61 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
201933   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8616 


Ag.  No.  3 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

May  Term,  A.  D.  1933. 


Roxie  Toomajan, 

Appellee, 
vs. 
Harry  J.  Toomajan, 

Appellant , 


Appeal  fro.i  Circuit  Court, 
Lake  County. 


HUFFMAN- J. 

Appellee  obtained  an  order  in  a  separate  maintenance  suit 
on  the  22nd  day  of  January,  A.D.  1932,  against  appellant  for  the 
sum  of  Fifteen  015.00)  dollars,  per  week,  temporary  alimony  and 
the  further  mm   of  Seventy-five  ($75.00)  dollars,  as  temporary 
solicitors'  fee.   In  June  1932,  appellee  herein,  filed  her  petition 
in  the  Circuit  Court  of  Lake  County,  Illinois,  where  the  separate 
maintenance  action  was  pending,  setting  forth  in  the  said  petition 
that  the  appellant  had  neglected  and  refused  to  make  the  payments 
hereinabove  set  out,  and  as  provided  for  in  the  order  of  the  court 
made  therein; that  appellant  had  sufficient  funds  with  which  to  make 
the  aforesaid  payments,  and  that  the  said  appellant  was  in  arrears 
on  the  same  in  the  amount  of  Ninety-five  (^95.00)  dollars. 

Appellant  filed  his  answer  denying  his  ability  to  pay.  The 
cause  was  set  down  for  hearing,  and  upon  the  hearing  thereof, 
appellant  was  found  to  be  in  contempt  of  court,  and  that  no  suf- 
ficient reasons  were  shown  why  he  should  not  have  paid  the  said 
alimony  as  decreed.  The  court  entered  an  order  on  the  22nd  day 
of  August,  1932,  finding  the  said  appellant  in  contempt,  and  by 
the  ordering  portion  thereof,  provided  as  follows:   "It  is  therefore 
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ordered,  adjudged  and  decreed  that  the  said  defendant,  Harry  J. 

Toomajan,  be  and  he  is  hereby  committed  to  the  common  jail  of  Lake 

County,  Illinois^  there  to  remain  charged  with  said  contempt  of 

this  court  until  the  further  order  of  this  court,  or  until  released 

by  due  process  of  law." 

From  this  judgment,  the  appellant  prosecutes  his  appeal  to  this 

court,  claiming  that  the  order  of  committment  is  erroneous  in  that 

it  is  indefinite,  uncertain  in  point  of  time,  and  that  it  is  not  for 

any  fixed  penalty.   It  does  not  appear  from  the  record  that  the  agBl- 

lant  was  committed  for  any  definite  period,  or  that  he  was  committed 

until  he  should  perform  certain  specific  acts,  with  which  he  might 

purge  himself  of  the  contempt.   The  judgment  of  a  court  should  be 

certain  and  definite.   It  should  determine  the  rights  recovered,  or 

the  penalty  to  be  imposed.  Appellant's  committment  in  this  case  should 

have  been  for  a  definite  oeriod,  or  until  he  had  performed  certain 

he 
and  specified  acts  or  act,  with  which/might  purge  himself  of  the 

contempt.  People,  ex  rel.  F.E.  Hinckley  v.  A.F.  Pirfenbrink,  96 

111.  68. 

We  understand  the  rule  tc  be  in  cases  of  this  nature,  that  if 

the  order  of  committment  is  intended  as  a  punishment,  it  should  fix 

a  definite  time  of  imprisonment;  and  if  the  order  of  committment  is 

intended  as  a  means  to  compel  the  payment  of  alimony  or  the  compliance 

vita   any  other  certain  and  specified  act  on  the  part  of  the  person 

held  in  contempt,  that  it  should  provide  for  such  person's  release 

upon  his  compliance  with  the  specific  thing  to  be  by  him  done  or 

performed.   The  order  of  imprisonment  in  this  case  provides  that  the 

said  appellant,  "Is  hereby  committed  to  the  common  jail  of  Lake 

County,  Illinois,  there  to  remain  charged  with  said  contempt  of 

this  court  until  the  further  order  of  this  court,  or  until  released 

by  due  process  of  law."   It  will  be  observed  that  this  order  leaves 
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the  question  for  its  determination  open  in  the  future.   We  do 
not  understand  that  this  is  sufficient,  in  that  it  is  not  certain 
and  definite  enough  to  meet  the  requirements  of  law.   Anderson  v. 
Anderson,  124  111.  App.  613;   6  R.C.L.  Sec.  48,  p.  535,  536. 
Judgment  reversed. 

Reversed. 


s  Jon 
..... 


STATE    OP   ILLINOIS, 

second  disteict  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keepei  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  ..day  of  May; 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirtsy-' 
within  and  for  the  Seeond  District  of  the  State  of  Illinois 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice.   r*  ^  1   T/l    •»"■«<  7- 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
9  n  ioqo     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8631  Agenda  No.  6 

In  the  Appellate  Court  of  Illinois 
Second  District 
May  Term,  A.  D.  1933 
Charles  W.  Gelino,  et  al 

Appellees,  Appeal  from  Circuit  Court  of 

vs.  Kankakee  County- 

Fred  0.  Swannell,  et  al, 
Appellants. 

HUFFMAN  -  J. 

Appellees,  Charles  W.  and  Alexander  F.  Celino,  on  February  3, 
1913,  entered  into  a  written  lease  with  appellants,  whereby  two  lotar 
in  the  City  of  Kankakee,  were  demised  to  appellees  for  a  period  of 
twenty  years  at  a  total  rental  of  $184,200.00.  A  large  store  building 
was  located  on  these  lots  and  appellees  leased  the  premises  for  the 
purpose  of  conducting  a  department  store  therein.   Appellees'  family 
had  been  engaged  in  the  dry  goods  business  in  Kankakee,  under  the 
Gelino  name,  for  about  seventy  years.   Appellees  took  possession  of 
the  property  pursuant  to  the  lease  in  the  spring  of  1913  and  continued 
in  possession  thereof,  operating  the  department  store,  until  on  or 
about  July  1,  1927,  when  6aid  business  enterprise  was  incorporated, 
with  the  appellees  as  the  officials  of  the  company,  ana  owning  73$ 
of  the  $100,000  capital  stock.   The  new  company  was  named,  "Gelino1 s, 
Inc."  Between  the  time  appellees  went  into  ossession  of  the  premises 
under  the  lease,  and  the  change  in  the  business  from  a  private  enter- 
prise to  a  corporation,  appellees  expended  about  §40,000  of  their 
own  money  in  and  about  the  improvement  of  the  department  store  build- 
ing, for  which  authority  was  given  appellees  under  the  terms  of  the 
lease.  After  the  incorporation  of  the  business,  the  appellees  se- 
cured the  written  consent  of  appellants  to  sublet  the  premises  to 
the  corporation,  and  did  sublet  the  same  to  the  corporation  at  an 
annual  rental  which  was  $5000.00  a  year  than  appellees  were  obligated 
to  pay  under  the  terms  of  the  lease. 
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This  arrangement  continued  until  November  15,  1928,  when  a  fire 
almost  destroyed  the  building,  ana  left  it  in  such  a  condition  as  to 
render  it  unsuitable  for  appellees'  business,  it  being  without 
adequate  roof  and  walls,  and  damp  and  otherwise  untenantable.   The 
lease  contained  a  provision  that  the  lessors,  (appellants  herein) 
would  keep  the  building  insured  against  fire  for  80$  of  the  value, 
and  that  in  the  event  of  damage  thereto  by  fire,  that  the  money 
realized  from  the  insurance  should  be  available  for  the  restoration 
of  the  premises  to  the  condition  existing  before  any  such  fire.  Imme- 
diately after  the  fire,  the  appellees  requested  the  appellants  to 
effect  as  early  an  adjustment  as  possible  (fif  the  damages  to  the 
premises  with  the  insurance  company,  in  order  that  the  building 
might  be  restored  and  the  premises  put  in  order  so  that  the  business 
and  good  will  of  appellees  would  suffer  no  more  than  necessary. 
Appellees  allege  that  appellants  assured  them  that  the  losses  upon 
the  building  would  be  promptly  settled.   Appellants  agreed  with 
appellees  that  they  could  make  such  temporary  repairs  as  they  deemed 
necessary,  in  order  that  they  might  continue  to  occupy  such  portion 
of  the  building  as  was  possible,  until  reconstruction  thereof  was 
made.   Pursuant  to  such  agreement,  appell  es  made  temporary  repairs 
for  which  they  expended  the  sum  of  $4,618.28. 

The  lease  provided  that  in  case  more  than  30  days  expired 
before  the  restoration  of  the  premises  following  a  fire,  a  proper 
abatement  of  the  rent  would  be  made  for  such  period  of  time  over 
30  days,  based  upon  the  portion  of  the  premises  that  were  unsuitable 
and  untenantable.  Appellants  in  their  letter,  under  date  of  November 
28,  1928,  addressed  to  appellees,  acknowledge  receipt  of  the  payment 
of  rent  to  December  1,  1928,  and  in  this  letter,  state  to  appellees, 
"For  any  further  use  of  the  premises,  not  destroyed  by  fire,  the 
rent  therefor,  can  be  determined  by  mutual  agreement  between  us  at 
some  future  time."   Such  agreement  was  not  reached,  and  the  parties 
became  engaged  in  a  dispute  as  to  what  portion  of  the  rent  as  provided 
in  the  lease,  .Should  be  abated.   The  lease  by  its  terms,  did  not 
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pr escribe  any  fixed  method  for  determining  such  reduction,  but  pro- 
vided that  a  proper  abatement  of  the  rent  should  be  made  for  the  excess 
of  time  over  30  days,  for  the  portion  of  th-.  premises  that  was  unten- 
antable. 

Appellants  had  #60,000  insurance  in  force  on  the  buildings  at  the 
time  of  the  fire.   It  appears  the  insurance  companies  offered  to 
settle  for  $50,000  and  later  increased  the  offer  to  ?'?55,000,  which 
the  appellants  refused  to  accept,  and  insisted  that  the  matter  be 
referred  to  appraisers.   This  was  finally  done  ana  on  or  about  August 
24,  1929,  the  appraisers  made  an  award  of  $47,806.56,  which  appellants 
after  some  delay,  accepted. 

Approximately  10^-  months  elapsed  between  the  date  of  the  fire 
and  the  first  work  done  by  appellants  toward  the  restoration  of  the 
building.   During  this  period,  the  appellees  endeavored  to  carry  on 
the  business  in  a  portion  of  the  premises,  and  to  prevail  upon 
appellants  to  start  the  rebuilding  and  restoration  of  same. 
Appellees  charge  that  due  to  the  inadequate  and  unsuitable  condi- 
tion of  the  building,  the  business  suffered  large  losses  and  on 
November  5,  1929,  became  an  involuntary  bankrupt.   Appellees  charge 
that  during  the  lO-g-  months  period,  they  endeavored  to  procure  other 
tenants  for  the  premises  and  negotiated  with  some  8  or  more  merchan- 
dising companies  who  were  financially  responsible  and  of  ^ood 
character  to  take  over  and  occupy  the  premises.   This,  appellants 
would  not  agree  to  because  of  the  nationality  of  the  proposed 
tenants,  ot  otherwise. 

The  appellants,  Jburing  the  work  of  restoring  the  premises, 
submitted  to  appellees,  a  claim  for  rent  for  the  perioc  sul sequent 
to  the  fire,  in  the  sum  of  $6,291.06.   The  Chancellor  found  from 
the  evidence  that  the  premises  following  the  fire,  were  in  such 
condition  as  to  be  wholly  untenantable  anu  of  no  rental  value;  but 
held  that  since  the  appellees  by  their  sub— tenant,  the  corporation, 
had  voluntarily  occupied  them  and  had  agreed  with  appellants  that 
the  sum  which  they  had  expended  for  temporary  repairs,  was  to  be 
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set  off  against  the  reduced,  rent  therefor,  that  the  appellees  were 
equitably  charged,  with  such  sum  expended  by  the;:i  as  rental  during 
said  time. 

On  or  before  Febru:ry  1,  1930,  the  appellees  gendered  to  appel- 
lants the  sum  of  £305.00,  for  rental  s.s  provided  in  the  lease  for 
the  said  month  of  February,  which  tender  the  appellants  refused. 
On  February  5,  1930,  while  the  appellees  were  in  the  actual  occupancy 
and  possession  of  the  premises,  but  before  the  work  of  restoration 
was  fully  completed,  the  appellants  wit  out  notice  or  demand  or 
process,  entered  xne  premises  and  forcibly  evicted  the  appellees, 
because  of  the  allied  non-payment  of  rental  following  the  fire, 
in  the  claimed  sum  of  :];6, 291.03.   The  court  found  that  the  eviction 
of  the  appellees  by  appellants  was  wrongful  and  without  lawful  justi- 
fication; and  that  there  was  no  rent  due  £rom  appellees  to  appellants 
at  said  time  but  that  the  appellees  at  this  time  were  entitled  to 
credit  on  future  rents  in  the  amount  of  ^192.43.   The  court  also 
found  that  appellees  during  the  entire  term  of  the  lease  and  to 
the  day  of  their  eviction  by  appellants,  had  faithfully  performed 
their  obligations  under  the  lease.   The  court  further  found  that 
at  the  time  of  the  eviction  of  appellees,  the  rental  value  of 
the  premises  was  ;:1250.00  per  month,  and  ordered  that  the  appellants 
should  pay  to  appellees  the  excess  of  t  :is  amount  over  and  above  the 
rental  provided  for  in  the  lease,  from  the  date  of  such  eviction  to 
the  date  of  the  decree  herein,  which  excess  amount  between  said 
rentals  was  the  sum  of  ^10,418;  and  further  provided,  that  the 
appellees  should  be  restored  to  the  possession  of  the  premises 
involved,  to  have  and  to  hold  the  same  under  the  terms  of  the 
lease. 

Appellants  filed  their  cross  bill  in  said  proceedings,  claim- 
ing that  appellees  owed  them  the  total  sun  of  $3853. 30,  for  rental 
during  the  period  follovdn  the  fire,  and  allowing  appellees  a 
credit  of  $4,818.28,  because  of  repairs  made  by  appellees,  and 
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claiming  the  appellees  ov/ed  a  balance  on  rent  to  the  appellants 
herein,  of  the  sum  of  '!;2, 238.02.   The  Chancellor  dismissed  the 
cross  hill  for  want  of  equity. 

Appellants  urge  for  reversal  that  equity  has  no  jurisdiction 
of  this  cause.   This  was  an  action  brought  to  enforce  the  specific 
performance  of  a  contract  concerning  an  interest  in  real  estr-.t  . 
Courts  of  equity  will  decree  a  specific  performance  where  such 
contract  is  entire,  certain,  fair,  based  upon  adequate  consideration, 
and  capable  of  bein g  performed.  Under  such  circumstances,  the 
parties  securin^  relief  are  as  much  entitled  to  have  a  specific 
performance  in  a  court  of  equity  as  to  secure  an  award  of  damages 
in  a  court  of  law  for  the  breach  of  such  contract.  Marshall  v. 
Keach,  227  111.  35  (46,  47);  Fowler  v.  Fowler,  204  111.  82;  Kuhn 
v.  Sohns,  324  111.  48;  Bournique  v.  V/illiams,  et  al. ,  225  111.  App. 
12;  O'Connor  v.  Harrison,  132  111.  App.  264.  ^There  land,  or  any 
estate  therein,  is  the  subject  matter  of  the  agreement,  the  inade- 
quacy of  the  legal  remedy  is  well  settled,  and  the  equitable  juris- 
diction is  firmly  established.  Pomeroy's  Eq.  Jur.  sec.  1402.   Equity 
once  taking  jurisdiction  will  retain  jurisdiction  of  the  whole 
subject  matter,  for  the  purpose  of  settling  all  matters  in  contro- 
versy. Griffin  v.  Griffin,  163  111.  -216.  Appellants  ilso  urge  that 
the  bill  in  this  case  is  not  sufficient,  but  this  matter  was  deter- 
mined upon  prior  appeal  to  this  court,  Gelino  v.  Swannell,  283  111. 
App.  235.   It  was  held  in  the  above  case  between  these  same  parties 
that  the  bill  of  complaint  stated  sufficient  facts  for  chancery 
jurisdiction,  and  that  when  chancery  once  acquired  jurisdiction, 
it  had  the  power  to  adjust  and  settle  the  legal  and  equitable 
differences  between  the  parties  growing  out  of  the  subject  matter. 

The  trial  court  granted  relief  for  specific  performance, 
and  decreed  that  appellants  should  deliver  up  possession  of  the 
premises  to  appellees  for  the  remainder  of  the  time  the  same  were 
demised  to  appellees  by  the  lease;  and  that  appellants  should  also 
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account,  for  and  pay  OT«f  to  appellees  the  excess  in  the  rental  value 
as  aforesaid. 

Appellees  assign  certain  cross  errors,  which  have  been  duly 
considered  in  the  determination  of  t^ie  case,   v/e  find  no  reversible 
error  pointed  out  by  appellees  in  their  cross  errors.   lg  r.re  of 
the  opinion  that  the  trial  court  had  jurisdiction  of  this  cause, 
and  that  he  fairly  and  equitably  adjudged  the  differences  between 
the  parties;  and  in  the  consideration  of  this  case  as  a  whole,  that 
equity  was  done  between  the  parties  and  they  received  substantial 
justice  in  the  aecree  of  the  Chancellor  rendered  herein.   The  decree 
is  affirmed. 

Affirmed. 
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STATE    OF   ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Qlerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELATE  COUffT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  fay  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justic  \  ««3 

JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


271  I.A.  611: 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP20P33    "tlie  opinion  of  "the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8645  Agenda  No.  12 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1933 

Nellie  May  Ellis,  Executrix,  etc., 

et  al, 

Appeal  from  Circuit  Court 
Appellees, 

Livingston  County 
vs. 

Walter  Blaine  Righter,  et  al, 

Appellants, 

HUFFMAN  -  J 

This  case  comes  to  this  court  by  transfer  from  the  Supreme 
Court  of  Illinois,  Ellis  v.  Righter,  351  111.  545.   The  testator 
Walter  A.  Righter,  died  June  30,  1923,  a  resident  of  Livingston 
County,  Illinois.   He  left  a  surviving  widow,  Celestia  Righter*, 
(who  died  in  January,  1925),  and  three  children,  Nellie  May  Ellis, 
Walter  Blaine  Righter  and  Carrie  Skelley.   Nellie  May  Ellis  was 
made  executrix  of  the  father's  will,  and  she  and  her  family  are 
appellees  herein.   Walter  Blaine  Righter  and  his  family,  are 
appellants  herein. 

The  testator  had  v  rious  tracts  of  real  estate  located  in 
New  York,  Indiana,  Illinois  and  Kansas.   In  his  will,  he  provided 
for  the  payment  of  his  indebtedness  from  his  personal  property, 
and  in  event  the  personal  property  was  not  sufficient  to  pay  the 
indebtedness,  then  he  provided  that  the  same  should  be  a  charge 
upfcn  the  lands  devised  to  the  devisees  in  his  will,  and  should  be 
paid  equally  by  the  three  children.   The  executrix  exhausted  the 
personal  property  in  the  payment  of  claims  against  the  estate  and 
also  converted  certain  real  estate  into  cash  to  apply  upon  the 
payment  of  indebtedness  of  the  deceased.   It  appears  from  the 
evidence  that  Walter  Blaine  Righter  was  personally  obligated  for 
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the  sum  of  $7896.21,  upon  which  the  deceased  was  surety.   The  exec  trix 
filed  5  current  reports  from  time  to  time,  in  the  county  court  of 
Livingston  county.   These  reports  were  all  approved  by  the  county 
judge,  except  the  last  one,  which  recited  that  unpaid  debts  remained 
outstanding  against  the  estate  and  that  unless  the  parties  interested, 
could  voluntarily  agree  upon  a  settlement  of  the  indebtedness,  that 
the  same  would  have  to  be  adjusted  among  them  by  a  court  of  equity. 

The  executrix  brought  this  bill  for  a  construction  of  the  will 
and  for  an  accounting  among  the  legatees  and  devisees  to  see  how 
much  each  should  contribute  to  discharge  the  balance  of  the  testator's 
indebtedness.   The  cause  was  referred  to  a  matter  who  made  his  report, 
and  the  report  was  confirmed  by  the  chancellor  and  a  decree  entered 
in  harmony  therewith. 

It  appears  that  appellants  and  appellees  entered  into  a  contract 
with  reference  to  certain  property  located  in  the  states  of  New  York 
and  Illinois,  which  was  approved  by  the  county  court  of  Livingston 
County  and  a  decree  entered  thereon  and  that  the  terms  thereof  have 
been  fully  performed.   The  sale  of  real  estate  to  pay  debts  was  had 
in  the  usual  manner  by  the  executrix,  and  the  appellants  were  made 
parties  to  said  proceedings  and  filed  no  objections  thereto.   Appel- 
lants make  19  assignments  of  error  and  appellees  made  6  assignments 
of  cross  error.   The  record  is  large.   The  property  of  the  estate 
was  scattered  and  the  estate  was  badly  involved.   The  acts  and  con- 
duct of  the  executrix  during  the  period  in  question,  were  reflected 
in  her  current  reports  filed  from  time  to  time,  as  aforesaid. 

Appellants  complain  to  the  decree  making  the  payment  of  the 
unpaid  indebtedness  against  said  estate,  a  lien  upon  the  real  estate 
devised.   The  devise  in  each  instance  is  charged  with  its  share  of 
the  payment  of  the  testator's  debts,  remaining  after  the  personal 
property  had  been  exhausted.   The  lands  were  devised  to  the  three 
children  for  life,  with  remainder  over  in  fee  to  their  children. 
The  trial  court  adjusted  and  pro  rated  the  amounts  as  between  the 
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life  tenants  and  the  remainderuen  with  respect  to  the  real  estate 
involved.   The  court  found  the  total  indebtedness  then  unpaid  to 
be  #33,416.33,  of  which  sum  ;'?7896.21,  arose  because  of  the  personal 
obligations  of  Walter  Blaine  Right er,  upon  which  the  testator  was 
surety.   This  left  $25,520.12  as  the  true  indebtedness  of  the 
estate.   Each  of  the  three  branches  of  the  family  was  directed  to 
pay  08506.71.   In  each  instance  this  amount  was  pro  rated  as  afore- 
said.  Appellant,  Walter  Blaine  Ri^hter,  and  his  remaindermen, 
complained  because  of  the  application  of  funds  derived  from  the 
sale  of  certain  real  estate,  as  the  same  was  applied  with  respect 
to  his  aforesaid  personal  indebteness;  he  claiming  that  he  should 
only  be  charged  with  the  payment  of  one-third  of  his  personal  in- 
debtedness, and  that  each  of  the  other  two  branches  of  the  family 
be  likewise  charged  with  the  payment  of  one-third.   We  are  of  the 
opinion  that  this  contention  is  without  merit. 

Appellees  complain  in  their  cross  errors,  because  of  the  refusal 
of  the  court  to  consider  as  indebtedness  against  the  deceased,  cer- 
tain assessments  for  drainage  tax  levied  against  land  in  Indiana, 
which  was  devised  to  appellees.   We  do  not  believe  that  it  can  be 
said  that  the  testator  contemplated  such  taxes  at  the  time  of  making 
his  will  and  intended  to  include  them  in  the  word,  "indebtedness,"  as 
the  same  was  used  therein.   Indebtedness  in  its  usual  accepted  term, 
applies  to  an  obligation  to  pay,  arising  by  contract  or  agreement. 
It  must  be  a  legal  liability,  capable  of  being  enforced  against 
the  individual  by  judgment  and  judicial  sale  of  any  of  his  property. 
Drainage  tax  is  a  special  assessment  tax,  and  is  in  the  nature  of 
a  judgment  in  rem,  directed  against  the  lands  benefited  by  the 
drainage  system  and  lying  within  the  district.   Such  taxes  can 
ordinarily  be  collected  only  in  the  manner  provided  by  the  statute 
creating  the  power  to  levy  such  tax. 

The  trial  court  found  that  no  settlement  had  been  made  between 
the  parties  concerning  the  remaining  unpaid  indebtedness  of  the 
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estate  of  the  testator,  with  which  they  and  the  lands  devised  to  them 
are  charged  under  the  terms  of  the  will.   In  its  decree,  the  court 
made  speoific  findings  as  to  the  amount  each  of  the  parties  was 
adjudged  to  owe,  according  to  the  terms  of  the  will  under  which  they 
took,  ana  these  amounts  were  ordered  to  be  paid  by  the  several  parties 
in  the  manner  of  a  money  judgment;  and  provided  that  the  same  should 
be  a  lien  and  charge  upon  the  real  estate  so  devised,  and  that  in 
default  of  payment,  the  same  be  sold,  and  that  the  suras  so  found  to 
be  due,  be  a  lien  upon  the  proceeds  derived  from  the  sale  of  the 
real  estate  devised  to  said  parties,  in  the  manner  and  in  the  amount 
as  fixed  in  the  decree. 

Careful  consideration  has  been  given  to  the  many  questions  raised 
in  this  case,  growing  out  of  the  administration  of  the  estate,  the 
exceptions  to  the  master's  report,  ana  the  assignment  of  errors 
and  cross  errors  urged  herein.   The  dispute  between  the  parties 
culminated  after  a  period  of  some  five  or  six  years,  in  w.ich  the 
executrix  had  been  endeavoring  to  discharge  the  indebtedness  against 
this  estate.   The  transactions  are  so  numerous  and  the  disputes  so 
various,  that  we  are  precluded  from  a  discussion  of  them  in  this 
opinion. 

After  a  careful  investigation  of  the  matters  involved  and  of 
the  contention  of  the  parties  herein,  we  are  of  the  opinion,  that 
the  decree  of  the  trial  court  is  equitable  ana  pursuant  to  the  in- 
tention of  the  testator  as  expressed  in  his  will,  and  in  conformance 
to  the  terms  thereof.   We  are  satisfied  that  the  decree  in  this  case, 
unaer  all  the  facts  and  circumstances,  is  fair,  and  that  substantial 
justice  has  been  done,  and  that  the  decree  should  be  affirmed. 

Affirmed. 
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STATE    OF   ILLINOIS. 

second  disthict  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-three, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP20f£33    "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8653 


.a  No.  18 


IN  THE  APPELLATE  COURT  OF  XLLIIOZI 

SECOND  DISTRICT 

MAY  TERM,  A.D.  1933. 


The  People,  etc.,  ex  rel 
Gibboney, 

Appellee 
v. 
Board  of  Education,  etc., 

Appellant. 


Appeal  from  Circuit  Court, 
Winnebago  County. 


HUFFMAN- J. 

This  was  a  petition  for  mandamus  filed  by  the  appellee  herein, 
in  the  Circuit  Court  of  Winn-bago  County,  and  directed  against 
Appellant,  the  Board  of  Education  of  the  School  District  of  the 
city  of  Rockford,  in  said  County.   The  petition  sought  a  writ  of 
mandanus  to  compel  the  said  Board  of  Education  to  admit  Juan  Horns, 
Jr.,  to  the  Rockford  Senior  High  School,  as  a  free  pupil. 

The  petition  sets  out  in  adition  to  the  usual  allegations, 
that  the  parents  of  Juan  Horns,  Jr.,  are  citizens  of  the  United 
States;  that  for  many  years  the  father,  Juan  Horns,  Sr.,  had  Leen 
employed  as  foreign  representative  for  various  American  Manufacturing 
companies;  that  his  employment  had  necessitated  his  living  abroad 
at  different  times,  and  also  his  living  in  divers  cities  in  the 
United  States;  but  that  during  all  of  said  time  when  the  fr.ther 
was  not  so  employed,  that  he  and  his  said  family  lived  in  the  city 
of  Rockford,  H  inois,  and  that  said  city  was  their  domicile  and 
actual  pl?ce  of  abode. 
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It  appears  from  the  evidence  that  the  father  was  originally 

a 
a  Spanish  subject,  nd  that  he  became/ naturalized  American  citizen 

about  fifteen  years  prior  to  tht  filing  of  tnis  suit;  that  he  married 

Marjorie  Gibboney  Horns  of  Rockford,  Illinois;  that  both  of  said 

parties  were  residents  of  the  said  city  of  Rockford  at  the  time  of 

their  marriage;  tnat  suortly  after  said  marriage,  the  said  Juan 

Horns  made  trips  to  various  foreign  countties  as  business  representative 

of  Emerson-Brant inghan  Company;  that  he  made  trips  to  Mexico  and  South 

America;  that  during  this  time  the  said  parents  continued  their 

residence  in  the  city  of  Rockford,  living  on  Elm  Street;  that  later 

the  said  father  became  employed  as  a  commercial  agent  by  the  United 

States  Government  and  made  trips  to  South  Africa  and  New  Zealand. 

The  evidence  discloses  that  during  the  entire  time  the  said  father 

has  been  almost  continually  employed  as  the  foreign  representative 

of  various  American  business  concerns,  and  that  during  periods  of 

unemployment,  he  returned  to  his  home  on  Independence  Avenue,  in 

Rockford,  Illinois.   The  evidence  further  shows  that  the  said  Juan 

Horns,  Jr.,  who  is  seventeen  years  of  age,  has  received  practically 

his  entire  education  in  the  public  schools  of  Rockford;  that  prior 

to  six  years  of  age  he  attended  a  school  in  Rockford,  conducted  by 

Miss  Yates;  that  after  attaining  the  age  of  six,  he  entered  a  public 

school,  known  as  the  Ellis  School,  in  Rockford;  that  he  finished  at 

this  school},  and  later  attended  the  Roosevelt  Junior  High  School  of 

Rockford;  and  that  now  he  wishes  to  attend  the  Senior  High  School  of 

Rockford. 

The  father  on  July  4,  1930,  sailed  from  New  York  City  to  South 
America,  as  the  business  representative  of  the  Caterpillar  Tractor 
Company,  of  Peoria,  Illinois,  where  he  has  from  said  time  hitherto, 
lived  in  the  city  of  Rio  de  Janeiro,  Brazil. 

The  evidence  further  discloses  that  no  tuition  was  demanded 
by  the  appellant  district  or  by  any  other  board  of  education  in 
said  City  of  Rockford  for  the  attendance  by  the  said  Juan  Horns,  Jr., 
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at  any  of  tne  public  schools,  prior  to  his  entrance  to  the  Senior 
High  School,  and  that  no  tuition  was  paid.   The  appellant  district 
now  demands  tuition,  claiming  that  the  parents  of  tv.e   said  Juan 
Horns,  Jr.,  no  longer  have  their  domicile  in  the  said  city  of  Rockford. 

We  do  not  believe  that  there  has  been  any  materiel  change  in 
the  nature  of  the  employment  of  the  said  father  during  any  of  the 
time.   He  was  a  resident  of  the  city  of  Rockford  beiJfire  and  at  the 
time  of  his  marriage.   He  married  the  sister  of  Robert  E.  Gibooney, 
relator  herein,  and  the  city  of  Rockford  was  her  home.  The  parents 
of  Juan  Horns,  Jr.,  are  American  citizens,  and  citizenship  implies 
some  place  of  permanent  abode  or  fixed  domicile  within  the  borders 
of  the  country  to  which  allegiance  is  owed.   Tne  fact  that  one  is 
employed  in  a  business,  the  nature  of  which  requires  his  living 
abroad  or  living  at  some  place  other  than  his  true  domicile,  does 
not  necessarily  change  either  his  citizenship  or  his  domicile. 
The  question  of  domicile  is  a  question  of  intent,  and  to  effect 
a  change  of  domicile  there  must  be  an  actual  abandonment  of  the 
same,  coupled  with  an  intention  not  to  return  to  it,  and  there  must 
be  a  new  domicile  acquired  by  actual  residence  within  another 
jurisdiction  coupled  with  the  intention  of  making  the  last  acquired 
residence  a  permanent  home.   The  old  home  must  be  actually  abandoned 
and  a  permanent  one  established  in  the  new  place  of  residence.   Holt 
v.  Hendee,  248  111.  288;  The  people  v.  Estate  of  Koir,  207  111.  180; 
Moffett  v.  Hill,  131  111.  239;   Miller  v.  Brinton,  294  111.  177.   A 
residence  or  domicile  once  established,  is  presumed  to  continue, 
and  one  alleging  that  a  change  of  domicile  has  taken  place  has  the 
burden  of  proof,  The  People  v.  Estate  of  Moir,  207  111.  180.   Since 
the  question  of  change  of  domicile  is  largely  a  matter  of  intent 
to  be  determined  by  the  facts  and  circumstances  in  each  particular 
case,  it  therefore  becomes  necessary  that  each  case  be  determined 
from  the  facts  and  circumstances  of  that  particular  case.   Here  the 
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evidence  shows  that  upon  each  change  of  employment  or  loss  of 
employment,  the  parents  returned  to  the  city  of  Rockford  and 
continued  to  live  there  until  they  secured  new  employment.   It 
appears  that  Rockford  was  their  domicile  before  and  at  the  time 
of  their  marriage,  and  that  since  said  time  their  conduct  and 
the  facts  and  circumstances  in  this  case  go  to  show  that  they  have 
considered  it  ae  their  place  of  permanent  abode  and  domicile.  The 
father  files  his  income  tax  report  in  the  Chicago  district.   It 
appears  in  the  petition  of  relator  that  Juan  Horns,  Sr.,  has  kill 
will  and  insurance  policies  deposited  with  relator  in  the  city 
of  Rockford.   His  being  employed  abroad,  in  foreign  counties,  does 
not  change  his  citizenship,  ?nd  as  a  citizen  he  has  the  right  to 
maintain  a  permanent  abode  and  domicile  of  his  own  choosing  and 
selection,  in  his  own  country. 

As  nas  been  stated,  the  evidence  discloses  that  the  city  of 
Rockford  was  the  domicile  of  the  parents  of  Juan  Horns,  Jr.,  at 
the  time  of  their  marriage;  that  the  said  Juan  Horns,  Jr. ,  has 
received  practically  his  entire  education  in  the  public  schools  of 
Rockford;  that  tuition  was  never  before  demanded  or  paid.   There 
is  nothing  in  the  record  to  indicate  that  the  father's  living  in 
Brazil,  is  not  wholly  dependent  upon  his  present  employment  by 
the  Caterpillar  Tractor  Coupany,  and  coincident  with  such  employ- 
ment, in  period  of  time.   The  evidence  shows  that  his  living  in 
other  foreign  countries  in  connection  with  his  other  positions,  in 
each  instance  was  coincident  with  the  term  of  such  employment;  and 
that  after  any  such  employment  terminated,  he  returned  to  Rockford, 
until  he  could  secure  another  position.   There  is  nothing  in  the 
record  to  indicate  that  his  living  in  Brazil  is  under  any  different 
circumstances,  than  his  living  in  other  foreign  countries  under  other 
employment,  prior  thereto.   In  none  of  ti.ose  instances  did  he 
abandon  his  domicile  in  Rockford.  Under  such  circumstances,  we  are 
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not  justified  in  assuming  here,  that  the  father  has  changed 
his  intention  to  keep  nis  permanent  abode  and  domicile  in  the 
city  of  Rockford,  and  to  establish  it  elsewhere.   As  we  view 
this  case,  tue  trial  court  did  not  err  in  its  order  awarding 
the  writ  herein,  and  its  judgment  therein  is  hereby  affirmed. 

Affirmed. 


illA 


STATE    OF   ILLINOIS, 

Vss. 
second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  afetond  d#y  of  May 

the  year  of  our  Lord  one  thousand  nine  iamdred  and  thirt^-thr/e, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


SEN.  NO.  8662  AGENDA  NO.  24. 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D.  1933. 


GEORGE  JACKSON, 

Appellee, 

vs. 

ILLINOIS  CENTRAL  RAILROAD 
COMPANY,  a  corporation, 

Appellant. 


Appeal  from  Circuit  Court, 
Kankakee  County. 


HUFFMAN- J. 

This  is  an  action  wherein  appellee  recovered  judgment  against 
appellant  company  for  the  sum  of  Three  Hundred  Forty-one  (#341.00) 
dollars,  as  damages  to  his  automobile  by  reason  of  a  collision  with 
one  of  appellant  company's  trains.   The  suit  was  originally  commenced 
by  appellee  in  the  Justice  of  the  Peace  Court,  and  upon  appeal  to 
the  Circuit  Court  of  Kankakee  County,  the  above  judgment  resulted, 
from  whioh  this  appeal  is  prosecuted  to  this  court. 

It  is  claimed  by  appellee  that  he  was  driving  his  automobile 
on  the  night  of  February  14th,  1932,  in  the  village  of  Manteno, 
and  that  as  he  undertook  to  drive  his  said  automobile  across  the 
tracks  of  appellant  company  on  North  Third  Street  in  said  village, 
that  the  engine  of  his  automobile  stalled  and  the  car  stopped.   It 
was  about  10:30  or  11  o'clock  at  night.  Appellee  states  that  he  was 
operating  his  automobile  at  the  rate  of  20  miles  per  hour,  when  he 
drove  the  same  upon  the  crossing  in  queetion;  and  claims  that  the 
crossing  over  appellant  company's  tracks  on  said  Street  was  filled 
with  loose  gravel  and  stone,  and  so  rough  and  full  of  holes,  that 
it  caused  his  engine  to  stall  and  the  car  to  stop. 
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There  were  five  sets  of  tracks  at  thil  particular  crossing 
on  North  Third  Street,  over  which  said  appellee  was  operating 
his  car.  The  evidence  shows  that  appellee's  car  stopped  upon 
the  third  set  of  traoks.   Appellee  claims  that  when  the  engine 
"died,"  that  he  "Stepped  on  the  starter,"  but  that  the  same  would 
not  work  and  would  not  turn  the  engine  over  and  the  engine  would 
not  start;  that  he  saw  appellant's  train  approaching  from  the 
south  and  that  it  was  more  than  a  quarter  of  ?.  mile  from  said 
crossing;  he  states  that  he  stepped  on  the  self-started  of  his 
car  several  times,  but  that  it  would  not  work;  that  he  then  got 
out  of  his  car  and  tried  to  crank  it,  but  was  unsuccessful  in  the 
attempt;  that  he  tried  to  push  his  automobile  off  the  track,  and 
was  unable  to  do  so;  that  his  said  automobile  was  on  the  track 
about  five  minutes  from  the  time  it  stopped  until  appellee  left 
it.  Appellee  further  states  that  after  leaving  his  car  that  he 
stood  on  the  crossing  and  waved  his  hat.  Appellee  stated  that  he 
did  not  know  what  stalled  the  engine,  but  gave  as  his  opinion  that 
it  was  the  rough  condition  of  the  crossing  as  aboil*  set  #«•  out. 
Appellee  further  claims  that  he  did  not  know  what  the  trouble  was 
T/ith  the  self-starte^  on  his  car,  and  that  he  did  not  know  when 
was  the  last  time  the  battery  on  said  car  had  been  charged. 

The  train  collided  with  appellee's  automobile,  causing  the 
damage  sued  for.   It  appears  from  the  evidence  of  the  trainmen 
who  were  in  charge  of  the  operation  of  appellant's  train  that  it 
was  a  freight  consisting  of  fifty  cars,  forty-eight  of  which  were 
loaded;  that  the  train  was  running  at  about  the  speed  of  forty  miles 
per  hour,  which  was  the  usual  speed  for  a  train  of  that  size  at 
that  place;  that  it  is  upgrade  on  that  railroad  approaching  this 
village,  for  a  distance  of  about  two  and  one-half  miles;  that  the 
engineer  and  fireman  first  saw  the  obstruction  upon  the  crossing  when 
the  train  was  about  nine  hundred  feet  from  that  place;  that  the 
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engineer  immediately  shut  off  the  steara  and  applied  the  brakes, 
and  that  they  were  in  good  order;  that  as  soon  as  he  saw  the 
obstruction  was  an  automobile,  he  made  a  quick  application  of  the 
emergency  brakes;  that  it  was  impossible  for  him  to  stop  the  train 
within  the  distance  from  where  he  first  saw  the  automobile  of  appellee 
and  the  crossing  in  question.   The  evidence  discloses  that  the 
engineer  was  on  the  right  side  of  the  engine  and  that  he  was  looking 
forward  down  the  track  as  thetrain  approached  the  said  village  of 
Manteno  on  the  night  in  question.   It  further  appears  that  the  fire- 
man was  looking  from  his  window  in  the  cab  of  said  engine;  that  the 
head-light  was  working  properly  and  would  disclose  objects  seven  or 
eight  hundred  feet  ahead  of  said  engine.   The  evidence  further  dis- 
closes that  the  crossing  in  question  was  in  good  condition  z.nd.   was 
equipped  with  automatic  electric  signal  lights;  that  there  were  no 
holes  in  the  crossing  and  the  rock  and  gravel  between  the  rails  was 
not  loose  as  claimed  by  appellee  but  was  packed;  and  that  board 
planks  were  laid  next  to  each  rail  in  each  set  of  tracks.   The 
population  of  the  village  of  Manteno  is  approximately  twelve  hundred, 
and  trie  tracks  of  appellant  company  at  the  crossing  in  question, 
pass  along  the  east  side  of  said  village. 

It  appears  from  the  evidence  that  it  was  impossible  to  stop 
the  train  between  the  point  where  the  trainmen  first  saw  appellee's 
oar  and  the  crossing  upon  which  the  same  was  stalled.  Appellee 
offers  nothing  to  refute  this  evidence.   The  photographs  introduced, 

show  the  crossing  to  be  as  claimed  by  appellant  company  and  not  as 

that  he  did  not  operate  his  car  the  turning  o:%  the  aci dent, and 
claimed  by  appellee.   Appellee  stated/that  he  did  not  know  the 

battery  in  said  car  was  low.  It  appears  fxoa  the  testimony  of  the 

witness,  Yonke,  that  on  the  morning  of  the  day  of  the  accident,  that 

appellee  requested  Yonke  to  take  his  car  and  give  appellee's  car  a 

pull  to  get  it  started  and  that  he  pulled  appellee's  car  around  the 

block  in  order  to  get  it  started.  Appellee  in  response  to  this 

testimony  of  the  witness  Yonke,  replied  that  he  couldn't  crank  his 

car;  that  it  was  a  large  car  and  hard  to  crank;  that  the  started 
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would  not  turn  it  nd  that  he  could  not  gift  it  started.   The 
stenographer  who  was  present  when  the  agent  of  appellant  took 
the  statement  of  appellee  regarding  the  accident,  stated  that 
appellee  said  that  he  had  stopped  the  car  previous  to  going  upon 
the  crossing  in  order  to  permit  a  passenger  train  to  pass,  and 
that  when  appellee  started  to  drive  his  oar  across  said  tracks, 
that  he  killed  his  engine;  that  he  stated  that  the  battery  was 
low  and  would  not  work,  and  that  that  was  the  roe on  he  could  not 
start  it  .   Appellee  denied  making  these  statements* 

This  case  being  originally  instituted  in  Justice  of  the 
Peace  Court,  has  no  pleadings,  and  therefore,  the  appellee  might 
recover  either  upon  the  grounds  of  negligence  of  wilful!  mis- 
conduct. There  is  nothing  to  support  the  latter  and  it  has  not  been 
considered.   With  reference  to  negligence,  the  only  testimony  offered 
on  behalf  of  appellee  was  his  own.   The  evidence  of  appellant  to 
the  effect  that  every  effort  was  made  to  stop  the  train  and  avoid 
the  accident,  stands  uncontradicted.   The  evidence  of  appellant  as 
to  the  condition  of  the  crossing,  refutes  the  testimony  of  appellee 
that  the  same  was  rough,  filled  with  loose  gravel  and  full  of  holes, 
and  that  the  rails  stood  up  in  such  a  manner  as  to  stCllhis  engine. 
We  are  unable  to  determine  from  the  evidence  how  appellee's  engine 
happened  to  stall,  but  it  was  through  no  fault  of  appellant  that  the 
self-started  on  appellee's  car  was  not  in  proper  working  order,  and 
that  the  mechanisA  of  said  car  was  so  out  of  order  that  it  would  not 
start  the  engine,  thereby  enabling  him  to  drive  his  automobile  from 
the  crossing  of  appellant  company.  Appellee  stated  that  his  car 
was  stalled  five  minutes  before  he  left  it,  which  would  have  given 
him  sufficient  time  to  have  started  it  and  driven  the  same  across 
the  tracks  in  question  had  it  been  in  proper  working  order.   We  do 
not  believe  that  appellee  has  shown  any  negligence  on  the  part  of 
appellant  company  in  its  operation  of  said  train  or  in  its  efforts 
to  avoid  the  collision. 
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Adverse  as  we  are  to  holding  that  the  veraict  of  the  jury  is 
against  the  weight  of  the  evidence,  yet,  we  are  compelled  to  t.is 
conolusion  in  this  oase  and  *o  find  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence,  utd  this  cause  ie  reversed 
and  reminded. 

Reversed  and  Remanded. 
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STATE    OF   ILLINOIS. 

second  disthict  I.  JUSTUS  I,.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  20  '      tne  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8668 


Ag.  No.  30 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

MAY  TERM.  A.  D.  1933. 


G.  A.  HUTCHINSON, 

Appellee, 
v. 

F.  G.  SIMPSON j 

Appellant 


Appeal  from  Circuit  Court, 
Lake  County. 


HUFFMAN- J. 

This  case  originated  in  justice  court,  where  appellee  secured 
a  judgment,  and  from  which  judgment  appellant  in  this  proceeding, 
perfected  an  appeal  to  the  Circuit  Court  of  Lake  County,  whereupon 
in  a  trial  in  said  court,  had  before  a  jury,  verdiot  was  returned 
against  appellant  herein  for  the  sum  of  Four  Hundred  forty  (0440.00) 
dollars. 

The  action  arose  by  reason  of  a  collision  of  appellant1 s  and 
appellee's  automobiles.   Appellant  sets  out  two  points  assigned 
as  error,  for  the  reversal  of  this  case.   First  of  which  is  the 
giving  of  Instruction  Number  One,  on  behalf  of  appellee,  Hutchinson, 
who  was  plaintiff  below.   Appellant  does  not  argue  this  assignment 
of  error,  and  errors  assigned  and  not  argued,  are  deemed  to  be 
waived.  People  v.  Cochran,  313  111.  508;   Trustees,  etc.,  v. 
Chambers,  240  111.  App.  295.   Therefore,  the  propriety  of  that 
instruction  is  not  essential  to  the  consideration  of  this  case. 
The  next  point  relied  upon  by  appellant  for  the  reversal  of  this 
cause  is  directed  toward  Instruction  Number  Two,  which  was  an 
instruction  to  the  Jury  as  to  the  form  of  their  verdict  in  the 
event  they  found  the  issues  in  favor  of  the  plaintiff;  and  the 
objection  urged  to  this  instruction  is  that  the  court  inserted 
therein  in  the  space  provided  for  the  amount  of  damages,  the  words, 
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"Four  Hundred  Forty  Dollars."  Appellant  urges  that  it  was  error 
for  the  court  to  inser  t  the  amount  of  damages  to  be  assessed  by 
the  jury,  in  the  form  of  verdict  tendered.   While  this  is  not  a 
practice  to  be  indulged  in  generally,  yet,  the  appellant  does  not 
urge  or  ar^ue  that  the  verdict  is  excessive.   He  urges,  tnat  it 
was  error  within  itself  of  the  court  to  thus  insert  the  amount  of 
damages  in  the  form  of  verdict.   Vf  do  not  believe  that  this  con- 
stitutes error  under  all  circumstances. 

The  evidence  in  this  case  was  in  no  wise  in  conflict  or  dispute 
as  to  the  amount  of  damages.  Only  one  witness  testified  upon  that 
question.   He  was  engaged  in  the  automobile  business,  knew  the  car 
that  belonged  to  appellee,  saw  the  same  shortly  before  the  accident 
and  shortly  after  the  accident.  He  was  called  as  an  expert  witness 
and  g$ve  as  his  opinion,  that  the  car  before  the  accident  had  a  fair 
cash  value  of  Five  Hundred  Dollars,  and  it  appears  from  the  evidence 
that  after  the  accident,  its  fair  cash  market  value  was  Sixty  Dollars. 
This  was  the  only  evidence  offered  upon  the  question  of  damages,  and 
no  objection  appears  to  the  same.   In  the  absence  of  contradictory 
testimony,  the  jury  is  not  at  liberty  to  substitute  its  opinion  for 
undisputed  facts  appearing  in  the  evidence.   In  addition  to  the  amount 
of  damages  not  being  in  dispute,  is  the  further  fact  that  appellant 
does  not  urge  that  the  verdict  is  excessive. 

We  do  not  find  that  the  cases  cited  by  appellant  are  in  point 
or  necessarily  controlling  herein.   They  were  cases  where  the  evidence 
was  either  sharply  in  dispute,  or  the  very  nature  of  the  damages 
sought  to  be  recovered  was  not  such  as  to  be  susceptible  of  any 
definite  computation,  (such  as  damages  for  noxious  odors  or  overflow 
to  lands,)  and  were  actions  wherein  the  damages  in  dispute  lay  within 
the  province  of  the  jury. 

We  do  not  believe  that  the  insertion  of  the  amount  of  damages, 
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which  had  been  proven  upon  the  trial  and  which  was  not  in  dispute, 
by  the  court  in  the  form  of  verdict  submitted,  was  reversible  error 
in  this  case.  We  do  not  believe  that  such  action  was  prejudicial  to  the 
appellant's  rights.   It  could  have  had  nothing  to  do  in  causing  the 
jury  to  find  the  issues  against  the  said  defendant  in  the  trial  court. 
The  form  of  verdict  was  usual  and  regular,  except  that  the  amount  of 
damages  proven  had  been  inserted.   This  did  not  constitute  any  proof 
of  the  iuilt  of  the  defendant.   It  had  only  to  do  with  the  question 
of  damages  to  the  plaintiff,  the  extent  and  amount  of  which  were  not 
in  dispute.   Therefore,  we  do  not  believe  that  the  action  of  the 
trial  court  in  any  way  tended  to  deprive  the  defendant,  Simpson,  of 
a  fair  and  impartial  trial  on  all  controverted  questions  of  fact. 
The  jury  had  to  first  pass  upon  the  negligence  of  the  defendant  before 
it  could  assess  any  damages,  and  after  having  place  the  responsibility 
for  the  collision  upon  the  defendant  below,  tiie  jury  had  no  right  to 
go  outside  the  undisputed  evidence  and  substitute  its  own  opinion 
as  to  the  extent  of  undisputed  property  damage.   'There  the  amount 
of  dajnage  is  not  in  dispute  and  rests  purely  in  computation,  we  do 
not  believe  it  is  reversible  error  for  the  court  to  insert  the  exact 
amount  of  such  undisputed  damages,  in  the  verdict.   It  would  b-  mere 
idle  form  for  a  jury  under  such  circumstances  to  return  a  verdict 
for  plaintiff  at  a  sum  different  than  appeared  by^questioned  evidence. 
Mass.  Mut.  Life  Ins.  Co.  v.  Kellogg  82  111.  614;  Wiel  v.  Fed.  Life 
Ins.  Co.  183  111.  Ap  .  332. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 
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STATE    OF    ILLINOIS.        ] 

>-ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause,. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  se-con 
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within  and  for  the  Second  District  of  the  State  of  111! 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  LOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
crpOfjiO'S'i     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8419  Agenda  No.  1. 

IN  THE  APP  LLA'i'E  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.D.  1932. 

Minnie  Kuenzel,  Administratrix 
of  the  Estate  of  Richard  Kuenzel, 
Deceased, 

Appellee 

Appeal  from  the  Circuit  Court 
vs.  of  DuPage  County. 

Chicago  Great  Tfestern  Railroad 
Company,  a  Corporation, 

Appellant 

Per  Curiam: - 

This  is  an  appeal  prosecuted  by  Chicago  Great  Western  Rail- 
road Company,  a  corporation,  appellant,  to  reverse  a  judgment  for 
^4500.00  and  costs  of  suit,  entered  on  the  verdict  of  a  jury  in 
favor  of  Minnie  Kuenzel,  administratrix  of  the  estate  of  Richard 
Kuenzel,  deceased,  appellee,  for  the  death  of  appellee's  intestate 
through  the  alleged  wrongful  act  of  appellant  when  a  Ford  automobile 
driven  by  the  deceased  was  struck  by  appellant's  freight  train  at 
the  intersection  of  its  track  and  Villa  Avenue,  in  the  Village  of 
Villa  Park. 

The  declaration  consists  of  five  counts.   The  first  is  a  general 
negligence  count;  the  second  avers  that  the  appellant  did  not  have 
a  bell  of  statutory  weight  runpnor  a  wnistle  sounded  as  required  by 
statute;  the  third  avers  that  the  appellant  did  not  sound  the  whistle, 
ring  a  bell  or  operate  any  other  signal;  the  fourth  and  fifth  are 
based  upon  certain  sections  of  an  ordinance  of  the  Village  of  Villa 
Park,  which  counts  were,  on  motion  of  appellant,  stricken  from  the 
declaration. 

It  appears  from  the  evideice  that  appellee's  intestate  died  on 
the  date  of  the  collision;  that  Villa  Avenue  runs  north  and  south 
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and  appellant's  railroad  east  and  west;  that  the  train  which  struck 
the  deceased  was  moving  in  an  easterly  direction;  that  the  deceased 
was  driving  a  Ford  car  south  on  the  west  side  of  Villa  Avenue;  that 
the  automobile  in  which  the  deceased  was  riding  seemed  to  stop  on 
the  track  and  was  there  struck  by  the  train  and  that  there  was,  at 
the  time  of  the  collision,  onthe  Villa  Avenue  crossing  a  warning 
system  consisting  of  flash  lights  which  flashed  alternately  upon 
the  approach  of  a  train,  and  a  gong  which  rang  at  the  same  time  the 
li  jhts  flashed. 

A  number  of  witnesses  testified  on  the  part  of  appellee  that 
they  did  not  hear  the  bell  rung  nor  the  whistle  sounded,  nor  did 
they  see  the  lights  at  the  crossing  flash  or  hear  the  gong  sounded 
just  prior  to  the  collision  or  immediately  before. 

On  the  part  of  appellant  there  was  considerable  evidence 
offered  to  the  effect  that  the  bell  had  been  ringing  automatically 
and  continuously  since  leaving  a  point  about  twenty  miles  west  of 
the  crossing;  that  the  whistle  blew  practically  continuously  from 
a  point  about  a  quarter  of  a  mile  west  up  to  the  crossing  and  that 
the  gong  was  ringing  and  the  lights  were  flashing  continuously  be- 
fore the  accident?  and  until  after  the  accident  had  occurred. 

There  is  no  evidence  in  this  record  with  respect  to  the  conduct 
of  the  deceased  before  or  at  the  time  of  the  collision,  except  the 
testimony  of  one  witness  to  the  effect  that  such  witness,  driving  at 
the  rate  of  approximately  15  to  20  miles  an  hour  south  on  Villa 
Avenue,  when  about  a  block  north  of  the  railroad  crossing,  passed 
a  Ford  automobile,  moving  at  approximately  the  same  rate  of  speed, 
going  south  on  Villa  Avenue,  the  wreck  of  which  Ford  automobile 
lying  on  the  north  side  of  appellant's  railroad  tracks  such  witness 
saw  some  time  later  when  he  returned  to  the  scene  of  the  accident. 
This  witness  further  testified  that  he  heard  a  crash  north  of  him 
when  he  had  reached  a  point  on  Villa  Avenue  about  25  feet  south  of 
the  crossing.  Other  witnesses  testified  that  they  saw  the  same  Ford 
automobile  standing  still  upon  appellant's  railwoad  track  at  the 
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instant  when  it  was  struck  by  the  train  of  appellant. 

It  is  contended  by  appellee  that  t:iis  evidence  is  sufficient 
to  support  the  finding  of  the  jury  that  deceased  was  in  the  exer- 
cise of  due  care  at  the  time  of  the  accident,  and  coupled  with  the 
testimony  wnich  tended  to  establish  the  fact  that  the  statutory  signals 
were  not  ^lven  and  that  the  flash  lights  were  not  working  was  suf- 
ficient to  warrant  the  jury  in  returning  the  verdict  it  did,  which 
has  had  the  approval  of  the  trial  court. 

The  appellant  contends  that  the  evidence  discloses  that  it  was 
guilty  of  no  negligence  toward  the  deceased  and  that  even  if  it  were, 
the  contributory  negligence  of  the  deceased  was  a  bar  to  a  recovery. 

The  evidence  is  quite  satisfactory  that  there  was  a  continuing 
clear  and  unobstructed  view  of  appellant's  track  for  a  considerable 
distance  to  the  west  of  Villa  Avenue  from  a  point  approximately  160 
feet  north  of  appellant's  track  on  Villa  Avenue  and  south  from  there 
continuously  right  up  to  appellant's  track,  nevertheless,  without 
taking  time  to  look  to  the  we6t  from  which  direction  appellant's 
train  was  approaching,  appellee's  intestate  drove  his  automobile 
south  on  Villa  Avenue  until  the  front  or  south  end  of  said  automobile 
had  come  upon  appellant's  track;  that  his  automobile  then  suddenVLy 
stopped  and  while  standing  upon  said  track  was  struck  by  appellant's 
engine.   In  view  of  these  facts,  the  question  then  arises,  did 
appellee's  intestate  bring  himself  within  the  rule  as  to  the  exer- 
cise of  due  care  as  announced  by  the  Courts  of  this  State? 

Burns  vs.  Chicago  &  Alton  Railroad  Co.,  223  111.  App.  439  was 
a  crossing  case  and  having  been  before  the  court  on  two  different 
occasions  (Burns  v.  Chicago  and  Alton  Railroad  Co.,  229  111.  App. 
170),  was  reversed  in  each  instance  because  the  driver  of  the  car 
at  the  crossing  in  question  at  the  time  of  the  collision  was  not  in 
the  exercise  of  due  care  and  caution  for  her  own  safety.   Each  time 
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that  this  case  was  before  the  court  numerous  authorities  were 
cited  bearing  upon  the  question  of  the  duty  of  tm§   approach  in--  a 
crossing  under  circumstances  similar  to  those  disclosed  by  this 

record,  and  in  the  first  review  of  this  case  in  223  111.  App.  439, 

a*. 

age  page  442,  the  court  announced  the  following  rule:   "It  is  a 

generally  recognized  facx  that  railroad  crossings  are  dangerous 
places,  and  it  is  the  settled  law  in  this  State  that  one  who  ap- 
proaches a  railroad  crossing  rrust  approach  it  using  an  amount  of 
care  commensurate  with  the  known  danger." 

In  Chicago  and  Northwestern  Railroad  Co.,  vs.  Hatch,  73  111. 
137,  the  court  approved  an  instruction  announcing  the  following  rule: 
"Every  person  is  bound  to  know  that  a  railroad  crossing  is  a  danger- 
ous place  and  he  is  guilty  of  negligence  unless  he  approaches  it  as 
if  it  were  dangerous." 

In  Chicago  &  Alton  Railroad  Co.  vs.  Cretzner,  43  111.  74,  at 
page  82,  it  was  stated:  "What  is  the  testimony  on  the  part  of  plain- 
tiff's negligence?  He  knew,  as  all  men  are  bound  to  know,  such  a 
crossing  is  a  dangerous  place  and  he  should  have  approached  it  as 
such.  This  court  has  said  it  is  the  duty  of  persons  about  to  cross 
a  railroad  to  look  «pe«  about  them  and  see  if  there  is  any  danger, 
not  to  go  recklessly  upon  the  road  but  to  take  proper  precautions 
themselves  to  avoid  accident  at  such  places." 

In  Toledo  W  &   f  Ry.  Co.  vs  Jones,  7G  111.  311,  it  was  held: 
"There  is  nothing  which  oan  release  a  person  from  the  duty  of  exer- 
cising due  care  and  caution  at  a  railroad  crossing.   It  is  not  always 
the  case  that  trains  are  on  time  as  is  well  known,  hence  the  pressing 
neoessity  of  using  diligent  care  ~nc  ca.mtion  at  a}.l  times." 

In  order  to  avoid  the  known  and  obvious  danger  ever  present  at 
this  railroad  crossing,  the  minimum  requirement  imposed  upon  the 
deceased  was  to  make  diligent  use  of  his  senses  and  to  maintain  a 
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degree  of  control  ov-r  his  vehicle  commensurate  with  the 
existing  conditions.   Such  a  duty  the  law  casts  upon  all  persons 
about  to  cross  a  railroad  track,  but  there  is  no  evidence  in 
this  record  which  tends  to  show  that  appellee's  intestate  im- 
mediately before  and  at  the  time  of  the  collision  met  this 
requirement  of  the  law,  e.s  there  is  no  affirmative  proof  in 
this  record  as  to  the  acts  or  conduct  of  deceased  as  he  «pproached 
this  orossing. 

We  are  of  the  opinion  that  the  evidence  in  this  record  fails 
to  show  that  appellee's  intestate  was  in  the  exercise  of  ordinary 
care  and  caution  as  averred  in  the  declaration,  and  in  view  of 
this  conclusion,  it  is  unnecessary  for  us  to  discuss  or  consider 
any  other  question. 

The  judgment  of  the  Circuit  Court  of  Dupage  County  is 
reversed  and  the  cause  remanded. 

REVERSED  AND  REMANDED 


- 
i 


STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32)  .,^&,; 


QUlxjfc'  "*- 


GENERAL  110.8620 

ADA  SCffiJLTZ, 

Appellee, 
vs. 


APRIL  TERM,  A. D.  19 32  y       AGENDA  NO.  6 


) 

( 

)   Appeal  from 

(    Circuit  Court, 

\      Vermilion  Countv. 


PYRAMID  1-UTUAL  LI7E  I1ISURAKCE 
COMPANY, 

Appellant, 


) 


2  V  i  L.A9  bl  2 


3 


ELDREDGE,  F.J. 

Appellee  recovered  a  judgment  in  the  court  below  for 
the  sum  of  ,?250.00  being  the  amount  of  a  policy  issued  on  the 
life  of  Edward  V.'alker,  deceased.   It  was  contended  that  the  policy- 
was  procured  by  fraud  and  misrepresentation  on  the  part  of  the 
insured  and  the  beneficiary  in  that  the  insured  was  not  in  sound 
health  at  the  time  it  was  applied  for  and  on  the  date  of  the 
delivery  thereof,  and  that  the  plaintiff  had  no  insurable  interest 
in  the  life  of  the  insured;  that  the  insured  within  two  years 
of  the  date  of  the  policy  died  from  a  cause  originating  before 
the  policy  was  six  months  old;  that  the  insured  within  two  years 
from  the  date  of  the  policy  died  of  a  disease,  lobar  pneumonia, 
a  disease  of  the  lungs  which  was  a  risk  not  assumed  under  the 
terms  of  the  policy.   The  case  originated  before  a  police  magis- 
trate and  the  judgment  was  rendered  in  t.ie  Circuit  Court  on 
appeal  thereirora.   The  policy  contained  the  following  provision:- 


MIt  is  understood  and  agreed  that  the  company  may  make  payment 
to  any  relative  by  bloou  or  connection  by  marriage  or  to  any 
person  appearing  to  the  company  to  be  equitably  entitled  to  the 
same  by  reason  of  having  incurred  expense  on  behalf  of  the 
insured  for  his  or  her  burial  or  for  any  other  purpose,  etc.'' 

Appellee  paid  the  expenses  of  the  funeral. 

The  doctor  who  attended  the  deceased  in  his  last 

illness  testified  that  the  insured  died  from  peneu-aonia  resulting 

from  influenza  and  tl  at  in  his  "o  st  Judgment  the  insured  did 

not  at  any  time  have  any  pulmonary  disease,  chronic  bronchitis, 

cancer  or  any  disease  of  the  heart,  liver  or  kidneys.   It  appears 

that  there  is  evidence  tending  to  support  appellee's  cause  of 

action  under  the  policy  and  the  jury  took  that  view  of  the 

case. There  was  no  substantial  error  in  the  admission  or 

exclusion  of  evidence  or  in  the  instructions  of  the  Court  and 

the  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


'. 


GENERAL  NO.  3654 


APRIL  TERM,  A. D. 1932 


AGENDA  NO.  29 


A. F. DOUGHERTY, 

Appellee, 
vs. 

JOHN  F.BROWN, 

Appellant, 

ELDREDGE,  P.J. 


Appeal  from 

Circuit  Court, 
Logan  County. 


271  I.A.  612* 


This  is  an  action  of  replevin  to  recover  a  diamond 
claimed  to  be  owned  by  appellee.   The  jury  returned  a  verdict 
finding  the  issues  in  favor  of  appellee,  on  which  verdict  judg- 
ment was  entered.   About  1:30  o'clock  on  the  morning  of  January 
20,1931,  appellee  was  awakened  in  his  home  by  someone  knocking 
on  the  door  of  his  house.   He  opened  the  door  and  two  men  came 
in  who  ordered  him  to  hola  up  Lis  hands  and  proceeded  to  rob  him 
of  various  things,  among  which  was  a  diamond  ring.   One  of  these 
men  appellee  identified  as  a  man  by  the  name  of  Al  Wehr.  Appellee 
had  known  Wehr  for  thirty  years  in  the  City  of  Lincoln  where 
both  he  and  Y*ehr  lived.   In  the  forenoon  of  the  following  day 
appellant,  John  P.Brown,  entered  a  jewelry  store  in  Springfield, 
Illinois  and  told  a  clerk  therein  that  he  wanted  to  buy  a  mounting 
and  wanted  to  know  the  value  of  the  stone  and  weigh  it.   He  was 
informed  of  Its  value  and  selected  a  heavy  mounting  of  white 


gold,  bold  type  and  fancy  engraved.   The  mounting  was  identified 
by  the  clerk.   The  evidence  showed  that  the  fair,  cash,  market 
value  of  the  diamond  was  ^1200.00  and  that  its  weight  was  2.16 
carats  or  2.0G  2/3  under  the  metric  system.   Appellant  produced 
a  purported  receipt  signed  by  ffehx  dated  January  18,  1931  for 
the  sum  of  3225.00  payment  for  one  diamond,   "./ehr  lived  in  Spring- 
field near  appellant  but  was  not  produced  as  a  witness.   Appellant 
claimed  that  '.'ehr  owed  him  a  bill  for  taxi  rental  and  that  he 
took  the  ring  in  payment  thereof  and  gave  TTehr  the  balance  in  cash. 
There  is  some  conflicting  evidence  as  to  the  identity  of  the 
diamond  produced  on  the  trial  and  the  ore  owned  by  appellee. 
The  only  error  assigned  is  that  the  verdict  is  contrary  to  the 
manifest  weight  of  the  evidence.   The  jury  saw  the  witnesses  and 
heard  them  testify  and  there  is  ample  evidence  in  the  recora  to 
sustain  the  verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


TERM  NO.  4. 


JOHN  L.  CULBRETH, 
Appellee 

VS  . 

30;_RD  OF  EDUCATION, 
DISTRICT  104,  MADISON 
COUNTY,  ILLINOIS. 

Appellant  • 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
ERRUARY  TERM.  A.  /.  193jf. 

AGENDA  NO.    10. 


271  I.A.  613 


i.PPEJ.L  FROM 
CIRCUIT  COURT  OF 
MADISON  COUNTY. 


3ARRY,    ?.    J: 

Appellee  was  first  employee,  by  appellant   in  1989. 
On  June   11,   1930  he  was  employed  as  a  janitor   and   truant 
officer   for   the  year  beginning   July  1,    1930,    at    a  salary 
of  $160.00   per  month*      On  August  11,    1931  a  motion  was   duly 
adopted  that    the  Board   of  Education  re-employ  all   present 
janitors    for  the    ensuing    year  and   at   present    salaries. 
Pursuant    to   that  motion   appellee   continued   to    perform  his 
usual   duties  until  November  30,    1931  and   wis  paid  the 
stipulated   salary  up    to   that   time.      He  was   discharged  he- 
cause   he   filed   a  petition  in  bankruptcy,    being  unable   to  pay 
his   creditors.      The  undisputed   evidence   is   that   during   his 
entire    service   his   duties  were   repair  work,    errands   for    the 
superintendent,    plumbing,    carpenter  work,    hauling  freight, 
and    when  children  were  absent    from  school  he  would!    investi- 
gate  as  to  the  cause  of  their  absence;    that  the   making   of   such 
investigations   consumed  about   one   hour  per   day  of  his    tii 
At   times   he   did  some  scrubbing,    sweeping,    dusting,    mowing 
grass  and  removing    snow   from  the  walks.      Appellee   sued   and 


-1- 


'-LRM  NO.    4. 

.  ocovercd  a  vordict   and   judgment    for  O^OO.OO. 

Appellant    insists  that   apoelloc   was   not  employed 
ny   a  janitor  and   for    that   reason  was  not    entitled  to    recover. 
That  oven    if   he   wr.s  so  employed  appellant,    on  May  10,    1952, 
amended  its  minutes  of  August  11,    1931  so  as   to  shovr  tint   the 
janitors  were    re-employed   for    the    ensiling   year,    or  until 
further  order   of   tin    Board.      The  evidence   docs  not    show  that 
there   was   any  basis    for    that    amendment    and   it  v/as  made   on 
the    day  this   suit   was  begun.      ,.fter  appellee  was   employed 
on  August   11 ,    10  31   he  performed  the    same   duties  as   ho   Lad 
been  performing  since  1929   until  his  discharge.     Under  the 
evidence    in  the   record   appellee  was   entitled  to  recover, 
there  was  no   defense   to  his   claim,    and    it   is  unnecessary  to 
consider  the    alleged  errors  urged  by  appellant.      The   judgment 
is  right    and   is  affirmed. 

AITIHKSD, 
Not   to  be   reported  in   full. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT . 

FEBRUARY  TERM.  A.  D.  1«35. 


,v" 


A 


TERM  NO.  11. 

RICHARD  RIPPLEY, 

Appellee, 

vs. 

REILLEY  BROTHERS, 

A  CORPORATION. 

Appellant. 


/   AGENDA  HO.  16. 


a  ^peal  from 
circuit  court  of 
Madison  county. 


271  I.A.  615 


BARRY  P.    J: 

Appellant    sold  appellee  a   car  on  a   conditional 
sales  contract   and    then  assigned  the    contract   to  a  finance 
company.      Appellee   paid    £145,00   i*1  cash  and   agreed   to  pay 
$40.20   each  month   for    twelve  months.      He  made    seven  of  those 
payments   to   appellant  who   turned  them  over   to    the    finance 
company.      The    car  was   damaged   in   an  accident   and    appellee 
employed   appellant   to   make   the   repairs.      Possession  of   the 
car  was   delivered   to  appellant  for   that   purpose   and  when 
completed   appellee  paid  $300,00   for  the    repairs.      Appellee 
says    that   when  he   learned  the    repairs  had   been  made   and  after 
he  had  paid   the  bill,    he    told  Harvey  Reilley,    on  November  19, 
1931,    that   in  a  few  days  he  would  come   in   and    pay  $201*00 1 
the   balance   of   the    purchase   price,    and    tint  Mr,    Reilley  told 
him   that  would   be   satisfactory.      Two   days    later  appellant 
sold  the    car   to    Charles  Pur  cell  without   the   knowledge   or   con- 
sent   of  appellee.      On  November  23  appellee   called  at   appellant's 
office,    told  Mr,    Reilley  he   had   the  money,    offered   to   pay  him 
and  told  him  he  wanted   to    get   his   car,      Mr,    Reilley  replied 
that    the  car  was   gone,    that   two  men  from  St.    Louis   had  taken 
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it    away.      Appellee  was  unable   to  locate   his   car  until  March 
1952,    when  he  found    it    in  the   possession  of  Mr.   Purcell  who 
had   bought    it  from  appellant    on  November  21,    1951  for  y450.00. 
He    then  sued   appellant    and    recovered  a  verdict  and    judgment 
for   $349  o  00. 

Mr.   Reilley  testified  that    in   the  latter  part   of 
October  Mr.    Miles,    of  the   finance   company,    told   him  to  con- 
sider   the    car  repossessed.      Mr.   Miles   says   that   not    later  than 
November   5,    he  gave    appellee   five  days    to   raise  the  money  and 
when  that   time   expired  he   repossessed   the    car  but    he   does   not 
state  what   he    did    in  that   regard.      Presumably  he   told  Mr.   Reilley 
to   consider  the    car  as   repossessed.      The   car  was   in  the   poss- 
ession  of  appellant    as    the   bailee   of   appellee   and  was  never 
out   of    its  possession  until   it  was    sold   to  Mr.    Purcell   on  Novem- 
ber 21. 

Mr.    Reilley  testified  that    appellant   re-acquired  the 
car  some    time    in  November  and    offered   in  evidence    a  re-assign- 
ment   of   the    contract  to  appellant  from  the    finance   company  which 
bears   no   date.      There   is   no  evidence    as   to  when  it   was   executed 
and  there   is   no   showing  as   to   when   appellant  paid  the  bal- 
ance   due   the   finance    company.      It    is   a  reasonable    inference    from 
all   the   evidence   that   appellant   had   the   re-assignment    of   the    con- 
tract  on  November  19th  when  Mr.   Reilley  told  appellee    it  would 
be   satisfactory    if  he   paid   the  balance    in  a   few  days. 

Appellant    concedes   that   under  the   terms   of  the    con- 
tract  appellee   had   the  right    to   pay  the  balance   due    within  ten 
days  after  the   car  was  repossessed   and    upon  doing   so  the    car  was 
to  be   his.     APPeHee   offered  to    pay  the    balance   on  November  25rd 
and  Was  told   the    car  had  been  taken  away  by  two  men  from  St.   Louin, 
which  was  not    the    fact.      If   it   can  be    said    that    the    car  was  ever 
repossessed   there  is    no  evidence    as   to  when  the  change   in  possess"1. 
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occurred  or  that  appellee  had  an*/  notice   thereof*     Under 
the   ovidoncc'  the   jury  was   fully  warranted  in  finding,  that 
appellee  was  entitled  to  recover, 

Appellant   argues  that   there  is  no   corapet'jnt   evidence 
as   to    the    value  of    the   car  on  November  21.      Appellee  testi- 
fied,  without   objection,    that    after  the    repairs  were  made 
the  value  of   the   car  was    $535.00,      Pie   also    says   that  when   he- 
paid  appellant    (.300.00    for  repairs  lir.    Reilley  told  him  that 
the    car  was  then    practically  as  good  as  when  he   bought  it 
and  was   a  better   car.      Lir.    Cornish  testified   that    he    had 
bought    three  used    cars   in  the   market   and  when  ashed  as   to   the 
value   of    t  hi  scar,    the  only  objection  was    that   it  was   not    the 
proper  measure   of  damages.      The  witness   said  the  car  was 
worth  about   $565.00.      There  was   no   objection  to   the    effect 
that    either   of  those  witnesses   was  not    qualified   to   express 
an  opinion  as  to   the  value   of   the    car. 

This   suit  was  begun  before   a  Justice   of  the    Peace 
against  Harvey  Reilley  and    Phillip  Reilley  as  partners.      The 
summons  was   emended  so  as   to  make    Reilley  Brothers,    a 
Corporation,    the    defendant.      The  title    of  the  case  and    the 
return   on  tie    summons  were  also   amended  and   a  judgment  was 
rendered  against   Reilley  Brothers,    a   Corporation.      At   the 
trial   in   the    Circv.it    Court,    appellant   filed   a  written  denial 
to    the  effect   that    the  name  of    the    defendant   was   not    Reilley 
Brothers.      There   was   no   denial   as  to    the   name    of   Reilley 
Brothers,    a  Corporation.      Appellant  is   in  no  position  tc 
contend    that   the    judgment    should   be   reversed   because   its   true 
name    is   Reilley  Brothers,    Inc.      No   reversible    error  has   been 
pointed    cix  and  the   judgment    is  affirmed. 

Not    to   be   reported  in  full. 
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STATS  OF  ILLINOIS 

APPELLATE  COURT  " 
FOURTH  DISTRICT. 


FE3RUARY  TERM,  A.  D.  1033. 
TERM  NO.  19.  AGENDA  NO.  22. 

.  271  I.A.  61 

,       )        APPEAL  FI 


OSC^R  LIESE,    et   al, 

Defendants  in  error,   )   APPEAL  FROM 


VS. 

JACOB  I-2ILFRICH,    et   al, 

Plaintiffs   in  error. 


CIRCUIT   COURT   OF 
ST.    CL-IR  COUNTY. 


BARRY,    P.    J: 

Plaintiffs  in  error  filed  a  motion  and  affidavits 
to  open  a  judgment  by  confession  and  for  leave  to  plead.  A 
motion  to  strilce  the  same  from  the  record  was  allowed  and  the 
only  question  argued  by  plaintiffs  in  error  is  that  the  Court 
erred  in  striking  the  motion,  affidavits  and  pleas  from  the 
files.   There  is  no  bill  of  exceptions  and  we  are  not  permitted, 
under  the  law,  to  consider  the  question  urged.   Affidavits  in 
support  of  a  motion  to  open  a  judgment  and  for  leave  to  plead 
are  not  a  part  of  the  record  so  as  to  be  considered  on  appeal, 
unless  they  are  preserved  in  a  bill  of  exceptions;  Davis  v. 
Wirth,  249  App.  5,. 4;  Anderson  Transfer  Co.,  v.  Fuller,  174  111. 
221.   In  the  state  of  the  record  there  is  no  question  presented 
that  we  can  consider  and  the  judgment  is  affirmed. 

AFFIRMED. 
Not  to  be  reported  in  full* 
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STATE  OF  ILLINOIS, 

APPELLATE  COURT 

FOURTH  DISTRICT. 

FEBRUARY  TERM,  A.  i).  1933 


TERM  NO.  2 

W.  R.  MCKERNONj  J 

Plaintiff  in  Error,  (j 

I 

vs.  J 

Arvilla  S.    Smith,    ot  al.,  0 

Defendants   in  Error,  j 


AGENDA.  JO.    9. 


7HI.A.613 


ERROR   TO 
CIRCUIT   COURT   OF 
GALLATIN  COUNTY. 


EK7ARDS,    J. 

Plaintiff  in  error  filed  a  creditor's  "bill  in  the  Circuit 
Court  of  Gallatin  County,  averring  that  on  April  7,  1926,  in  said 
court,  one  Joseph  Smith  recovered  a  judgment  for  O^jOOO.OO  and 
costs,  against  Arvilla  S.  Smith,  one  of  the  defendants  in  error; 
which  judgment  he  afterward  "became  the  owner  of.   It  is  further 
alleged  that  two  executions,  dated  June  IS,  1926  and  March  12,  1931, 
were  issued  on  such  judgment,  loth  of  which  wore  returned  or.srtis- 
fied;  that  said  judgment  still  remains  in  full  force  ana  unsatisfied 
and  that  said  Arvilla  S.  Smith  has  no  property  which  is  subject  to 
execution. 

The  bill  further  charges,  on  information  and  belief, 
that  Arvilla  S,  Smith  Las  a  consummate  dower  interest  in  and  to 
470  acres  of  land  in  said  county,  owned  by  Yerginius  W.  Smith,  her 
husband,  in  his  lifetime,  and  who  died  intestate  on  Feloruary  25, 
1931,  leaving  him  surviving  said  Arvilla  S.  Smith,  his  widow,  and 
the  other  defendants  in  error,  his  children  and  grandchildren; 
that  administration  was  duly  had  on  his  estate,  but  that  the  widow 
refuses  to  havd  her  dower  in  said  lands  assigned. 

It~ is  further  averred  that  on  February  15,  1927,  Arvilla 
3.  Smith  conspired  with  her  husband,  for  the  purpose  of  defeating 
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tho   collection  of  complainant's   judgment;    that  on  such   date   she 
joined  her  said  husband  in  deeds   of   conveyance  of  such  lands,    to 
said  children  and  grandchildren;    that  such  deeds  were,    in  fact, 
without   consideration,    and  for  the   sole  purpose  of  hindering  and 
delaying  the  collection  of  the   complainant's   judgment. 

Fiirthcr,    the  hill  sets  forth  that  Arvilla  S.    Smith, 
since   the  rendition  of  said  judgment,    has  put  out  of  her  hands 
divers  real  and  personal  property,  with  intent   to  defraud  said 
complainant   out   of  his    judgment;    all   of  which  are   hold  in  secret 
trust  for  her  benefit;    and  that  among  the  persons  so  holding  same, 
are  the  other  defendants  in  error;    or  else  that   such  last  men- 
tioned persons  have  property  in  their  names  or  control,    subject 
to   some  lien,    in  which  ^'orvilla  S.  Smith  has  some  interest  or   equity 
of  redemption,    or  that  some   of   said  parties  aro  indebted  to  her. 

Prayer  was  for  discovery  as  to  such  concealed  assets; 
that   the  deods  of   conveyance  may  be  decreed  to  be  void,    and  can- 
celled,   so   far  as  they   affect   the   rights  of  the  complainant,    and 
that  whatever  rights   or   interest,    conveyed  in  said  deeds  to  the 
grantees,  may  be  declared  subject   to  the   dower  rights   of  Arvilla 
S.   Smith;   and  that   such   dower  be   subjected,   under  the  direction 

of  the   court,    to   the  satisfaction  of  complainant's    judgment. 

was 
To  the  bill/ filed  a  general,    and  two  special,    demurrers; 

one   of   the  specified  grounds  being  that  the  bill,    on  its  face, 

shows  that  Mrs.    Smith  had  only  an  inchoate  right   of  dower  in  the 

lands   in  question  at   the   time  the    judgment  was  obtained,    and  that 

it  fails  to  show  any  property  belonging  to  her,    that  would  be 

liable   to  levy  under  an  execution,    or   sale,  under  a  creditor's 

bill.      The    court  sustained  the   demurrers.        Plaintiff   in  error 

elected  to    stand  by  the   bill,  which  was  dismissed  for  want  of 

equity,    and  this  writ  of  error  was  sued  out  to  review   the  decree 

of  dismissal. 
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Defendants  in  error  take  the  position,  that  the  only 
interest  shown  by  the  bill,  to  the  lands  in  question,  was  an  in- 
choate right  of  clover,  which  was  not  susceptible  of  conveyance, 
or  subject  to  sale  under  execution,  and  the  same  could  not  he 
reached  by  creditor's  bill. 

In  Bennett  v.  Bennett,  et  al. ,  318  111.,  193,  the 
Supremo  Court,  in  discussing  the  character  of  the  inchoate  right 
of  dower,  states  that  such  right,  "before  it  has  been  consummated 
by  the  husband's  death,  is  a  mere  intangible,  contingent  expect- 
ancy, and  not  only  is  not  an  estate  in  land,  tut  docs  not  oven 
rise  to  the  dignity  of  a  vested  right;"  while  in  Virgin  v.  Virgin, 
ct  al.,  189  111.,  144,  the  rule  is  stated  to  be  that  in  this  state, 
a  wife  whose  husband  is  living,  has  a  mere  inchoate  right  of  dower, - 
an  expectancy,  which  docs  not  vest  or  become  property  until  the 
h  u  sban  d '  s  dc  a  th . 

The  well  considered  case  of  Witthaus  v.  Schack,  11  N.  E. 
R. ,  649,  (N.  Y.)j  discusses  the  law  pertaining  to  this  subject,  and 
states  that  "the  settled  theory  of  the  law,  as  to  the  nature  of  an 
inchoate  right  of  dower,  is  that  it  is  not  an  estate  or  interest 
in  land  at  all,  but  is  a  contingent  claim  arising,  not  out  of  con- 
tract, but  as  an  institution  of  law,  constituting  a  mere  chose  in 
action,  incapable  of  transfer  by  grant  or  conveyance,  but  suscept- 
ible only,  during  its  inchoate  state,  of  extinguishment.   By  force 
of  the' statute,  this  is  affected  by  the  act  of  the  wife  in  joining 
with  her  husband  in  the  execution  of  the  deed  of  the  land.   Such 
deed,  so  far  as  the  wife  is  concerned,  operates  as  a  release  or 
satisfaction  of  the  interest,  and  not  as  a  conveyance,  and  removes 
an  incumbrance,  instead  of  transferring  an  interest  or  estate." 

It  thus  appears  clear  that  the  only  interest  that  Arvilla 
S.  Smith  had  in  the  lands  in  question,  both  when  the  judgment  was 
rendered,  and  when  the  deeds  were  exccute>",  was  a  mere  expectancy, 
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and  that  her  right  at  such  time  was  not  "an  estate  in  Ian","  and 
"did  not   even   rice   to   the    dignity  of  a  vested  right."     Mrs.    Smith's 
creditor  surely  could  have  no  greater  rights  in  the   land  than  had 
she.     L  wife's   inchoate  right  of  dower   cannot  be  reached  by  a 
creditor's  bill.      19    Corpus      Juris,    494. 

Defendants  in  error  further  urge,    as  ground  for  sustain- 
ing their  general   demurrer,    that  the  bill  fails  to  aver  the   in- 
solvency of  Arvilla  S,    Smith  at  the   time   of  the  alleged  transfers 
or    conveyances    ,    or   that   in  consequence   of    same.,    she  was   left 
without   sufficient   funds  or  property  to   satisfy  the    judgment  of 
complaint.      The   bill   is  wholly  devoid   of  any  averment   that  Mrs. 
Smith  was   insolvent,    or  had  no  property  that  was  subject   to  levy 
Of   execution,    either  at    the    dates   of   transfer   or  when  the   execu- 
tions were   in  the   sheriff's  hands.      The    only  allegation  as  to  her 
solvency,    was   that   she    had   no  property  which  could  be   reached  by 
execution,    -  referring  to   the   date    of   filing   the   bill- 

To   impeach  voluntary  conveyances   or   transfers,    it   is   in- 
cumbent  upon  the   complainant   to  aver  and  prove   that  he  was   a 
creditor  at   the    time,   and   that  the  grantor   or   transferer  was   then 
insolvent,    or  was  made   so   by    the    transaction.      State   Banl:   of   Clin- 
ton v.   Barnett,    250   111.,    312,    and  cases   cited. 

The  averment   of   such  insolvency,    being  a  necessary 
clement   of   complainant's   case,  must  bo  alleged,    otherwise  the   com- 
plaintfails  to   state  a  ground  for   relief.     Here,    such  essential 
averment  was   lacking,    hence   the   bill  was   obnoxious  to   the  de- 
murrer. 

DECEEE  AFFIRMED. 
ITot  to  he  reported  in  full. 
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CHILES  BROWN,  ASSIGNEE  OF  LOTTIE  SMITH, 

Appellee, 

VS. 

NATIONAL  LIFE  &  ACCIDENT  INSURANCE  COMPANY, 

Appellant. 


p\/  AGEmS^NO.    24.  / 

^\271  I.A.  613^ 


APPEAL  FROM 
CITY  COURT   OF 

EAST.    ST.    LOUIS. 


EDT/ARDS,    J: 

On  August  24,    1929,    the    appellant,    National  Life  & 
Accident   Insurance    Company,    issued  its  policy  of   insurance 
upon  the  life  of  Argo  Smith,    in  the  sum  of  0300.00,    in  which 
Lottie   Smith  was  named  "beneficiary. 

On  September  24,    1929,    Argo  Smith  died,    and  Ms   bene- 
ficiary brought    suit   upon  the   policy  before   a   justice   of  the 
peace,    where   she    recovered  a  judgment   for   ^300. 00.     Appellant 
appealed  the    case  to   the   City  Court  of  East  St.   Louis,   wfcere, 
during   its  pendency,    appellee  Charles  Brown,    as  assignee  of 
the   beneficiary  named  in  the  policy,    was   substituted  as  party 
plaintiff. 

Two  trials   were  had   in  the   City  Court,    in  both  of  which 
verdicts  for   the  face   of  the   policy  were   rendered  in  favor   of 
appellee;    the  first   of    which  the   Court   set   aside   and  awarded  a 
new  trial.     Upon  the    second,    judgment  was   entered  in  his   favor, 
in  the    sum  of  C300.00   and    costs,    from  which  appellant   has  per- 
fected this   appeal.      At    the   latter  trial,    appellant  moved,    at 
the    close  of  plaintiff's   case,    and  at   the    conclusion    of  all  the 
evidence,    for    a  directed  verdict.     Both  motions   .'ore   overruled. 
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One  of  the  reasons  assigned  for  such  motions  was  that  at 

the  time  appellee  was  substituted  as  party  plaintiff,  he  had 
no  affidavit  on  file,  as  required  by  Sec.  18,  Ch.  110,  of  the 
Revised  Statutes,  stating  that  he  was  the  bona  fide  owner  of 
the  cause  of  action  under  the  insurance  policy,  and  how  and 
when  he  became  owner  of  the  same;  also,  that  no  such  affidavit 
has  at  any  time  been  filed  in  the  cause.  An  examination  of  the 
record  discloses  that  no  affidavit  of  that  character  was  ever 
filed  by  appellee. 

By  the  terms  of  said  Sec.  18,  Ch.  110,  R.  S.,  it  is 
provided  that  the  assignee,  and  bona  fide  owner  of  a  non- 
negotiable  chose  in  action,  may  sue  thereon  in  his  own  name, 
and  he  shall  in  his  pleading,  or  by  his  affidavit  (where 
pleading  is  not  required),  aver  that  ho  is  the  actual  bona 
fide  owner  thereof,  and  set  forth  hew  and  when  he  acquired 
title. 

Compliance  with  such  requirements  of  the  statute 
have  been  held  to  be  conditions  precedent  to  the  maintenance 
of  a  suit  by  the  assignee,  and  not  merely  directory  provisions; 
that  the  statute,  being  in  derogation  of  the  common  law,  a 
strict  compliance  with  its  terms  in  indispensable.  Leemon  v. 
Grand  Crossing  Tack  Co.,  187  111.  App.,  247.   Eingado  v.  Wilson 
Braiding  &  Embroidering  Co.,  205  111.  App.,  267. 

One  of  the  exactions  of  the  Act  is  that  where  written 
pleadings  are  not  required,  the  assignee,  by  affidavit,  shall 
set  forth  tir.t  he  is  the  actual  bona  fide  owner  of  the  cause  of 
action,  and  how,  ard  when,  he  became  such. 

This  suit  was  started  before  a  justice  of  the  peace, 
hence  written  pleadings  were  not  necessary.   It  was  therefore 
incumbent  upon  the  assignee  to  establish  such  facts  by  his 
affidavit,  otherwise  he  could  not  maintain  his  suit. 
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The  filing  of  such  affidavit  being  one  of  the  essential 

conditions  upon  which  the  suit  could  be  sustained,  and  appellee 
having  failed  to  supply  such,  he  was  not  properly  in  court  as 
the  assignee  of  the  cause  of  action.   There  was  no  legal  basis 
upon  which  the  suit,  or  the  resultant  judgment,  could  rest. 

The  court  erred  in  overruling  the  notion  of  appellant 
for  a  directed  verdict;  for  which  reason  the  judgment  is  reversed 

JUDGMENT  REVERSED. 
Not  to  be  reported  in  full. 
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FEBRUARY  TERM,    L,   D/  1933. 


CIL.RLEB  AGLES 

Plaintiff  in  Error, 

vs. 

STOLZE  LUMBER  COMPANY,  et   al. 

Defendants   in  Error. 


^"T^w-AOpNDA  NO.    6. 

^271  I.A. 

ERROR  TO 
CIRCUIT    .CURT   OE 
M.JDIS02J  COUNTY. 


EDWARDS,    J: 

On  November  27,    192S,    in  a  proceeding   to   foreclose   a 
mechanicTs   lien  upon   propertjr  owned  by  W.  W.   Haven,    the   Stolzc 
Lumber  Company,    (at   that   time   a  partnership),    secured   a  decree, 
awarding  then  a  lien  upon  the   property  in  the   sum  of  v4, 040.70, 
and  directing  a   sale   to   satisfy  the    claim,   which  was  for  building 
materials   sold   by  them   to  0.   T.    Bigham,    a  general   contractor, 
and  used  by  hir:   in   constructing  a   building  upon  the   premises. 

Plaintiff  in  error,    Charles  Agles,    was  a   sub-contractor 
Who  furnished   labor   aid  materials   for  the    structure,    under  con- 
tract r.ith  Bigham,    to  the   extent   of   $1,735.00.      Agles  was  made   a 
party  defendant    to  the   proceeding,    and   filed  his  answer. 

After  a  hearing   before   the  Master  in  Chancery,    the 
Chancellor   confirmed  the    report   of    the    Master,    and    entered  a 
decree   to  the    effect   that   said  Stolze   Lumber   Company  had   a 
lien  as    aforesaid.      The  court   further  found    that   Agles  was 
entitled  to  recover   from  Bigham  the    said    sum  of  £.-1,735.00,    for 
labor  and  materials,    but   also  found,    specifically,    that  Agios 
was  not   entitled   to  a  mechanic's   lion  against   the    property,    for 
~he   reason  that    he   had  failed   to  personally  serve  upon  Hoven, 
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the   owner  of   tho    promises,    a  written  notice   of   his   claim  for 
lien,    as  required  by   the    statute. 

Agles   sued   out    a  writ   of   error   in   the   Supreme    Court,    to 
review  such  decree.      The   cause  vms  by  the    latter   tribunal   trans- 
ferred to    this   court,    who  re   the    decree  was   affirmed.      Agles  v. 
Stolze   Lumber  Co.,    et   al.,    260   111.   4pp. ,    14. 

The  affirmance  order  having  been  filed  in  the  office  of 
the  Clerk  of  the  Circuit  Court,  the  Master  in  Chancery  proceeded 
to  execute  the  decree  by  advertising  and  selling  the  property  as 
required.  At  the  sale  the  Stolze  Lumber  Company,  (which  in  the 
meantime  had  become  a  corporation),  was  the  best  bidder,  and  be- 
came tho  purchaser  of  tic  premises.  The  Master's  report  of  sale 
was  confirmed  by  the  court,  and  conveyance  ordered  to  the  Stolze 
Lumber  Company.  This  was  at  the  March,  1931,  tern  of  the  Circuit 
Court. 

One   year  later,    at   tho   March  1952,    term  of  such   court, 
ingles   filed  a  notion  in   said    cause,    praying  tint    tho    same    be   re- 
docketed,    and    the    original   decree   re-opened,    so  as    to   fully  ad- 
judicate  his    rights;    and    further  praying  that    the  decree   be    set 
aside.      The    court   ordered  the    cause   re-docketed;    afterwards 
denied  the    motion,    and   entered   a  decree   finding   that  Agles' 
rights  had  been  fully  adjudicated  by  the   original    decree,    and   that 
same,    having  been   affirmed  by  this   court,    was   res   adjudicata. 
Agles   now  prosecutes   this  further  writ   of  error   in  tho    cause, 
claiming   that    he    is  entitled   to   a  lien  upon   the  property  in   ques- 
tion,   and   tint   the  court   erred  in  ordering   the   premises   sold  free 
and  clear  of  his   claim. 

The   former  decree  found   specifically  that  vhile  Agles 
had   a  claim  against  Bigham  for   the  labor  and   the  materials  which 
he  furnished,    yet   he  had  no   lien  against   the    property  because   he 
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had  failed  to   serve  Haven,    the    owner,    with  a  written  notice  of 
his  claim  for   lion.      This  was   a  final  adjudication  of   tie    question 
so   to  whether  he   load   a  lion  against    the   property,    or  a   right   to 
sell   same   to  satisfy  the   claim,    and  having  been  affirmed  by 
this    court,    and    our  decision  having  in  nowise   been   reversed  or 
set  aside   by  the   Supremo   Court,   was   final    and   binding  upon  the 
parties,    and   settles   the    question  wo    that    it   cannot   be   further 
litigated.      Tribune  Co.    v.    Emery  Motor  Li-vcry  Co.,    338  111.,    537. 
Moreover,    a   second   appeal   can  only  bring  up  matters   arising  subse- 
quent  to   the    former   appeal,    for  the  obvious  reason  that    a  party 
will  not   be    permitted   to  have   his   case   hoard,    partly  at   one   time, 
and   partly  at   another,      Jackson  v.    Glos,    et   al.,    249    111.,    338. 
All   that    appears    in  the    cause,    since  the    affirmance    by   this   court 
of   the    original  decree,    is   the  sale   of   the    property  by  the  Master, 
the    approval  of   some,    the   motion  of  plaintiff   in  error  to   set  a- 
side   the    original  decree,    and  the   court's   order   denying  such  motion,, 

The  motion   does   not   ask   that    the   sale    be    set   aside,    nor 
claim  any  inequality   in    the  making  of   same,    nor  that    the    Master 
failed  to   comply  with  the    terms   of   the    original  decree  in  mak- 
ing such   sale.      Plaintiff   in  error's    only  claim,    if  we  under- 
stand his  motion   correctly,    is   that    the    original  decree  be   set 

of 
aside,    to  the    end   that    the    question/  whet ner   he   has   a  lien  against 

the    premises,    can  be   re-litigated.      This    question,    as   v.re   have 
seen,    is   res  adjudicata,    and  not    subject   to    further  controversy. 

T7e    think   the    Chancellor  was   right   in  denying   the  motion, 
and  his   action    in  so  doin^  will   be  affirmed, 

DECREE  jf^FFIRMED. 
Not  to  be  reported  in  full. 
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FOURTH  DISTRICT. 
FEBRUARY  TERM,  ...  D.  1933 


PROTECTIVE  SAVINGS  ;.I© 
LOAN  ASSOCIATION 

Appellant 

vs. 

INDEPENDENCE    INDEMNITY 
COMPANY, 

APPcllco. 


NO.  11. 


APPEAL  FROM 
CIRCUIT  COURT  OF 
ST.  CL..IR  COUNTY. 


§J1  I.A.  61 41" 


FULTON,  J: 

This  appeal  ls  prosecuted  from  a  Judgment  of  tho 
Circuit  court  of  St.   Clair  County,    entered  upon  thc  ^^ 
ing  of  Appellee's  demurrer  to  tho    second   bonded  decl,r.,tien 
of  Appelant.     Neither  in  Appellants  statement  of  the  cose 
nor  in  tho   Abstract  of  Record  can  bo   found  any  ruling  or 
Judgment   of   the    court  upon  the   demurrer,   end  while  it  is  not 
incumbent  upon  the  Court  to  search  tho  record  for  reversible 
error,    it  is  ascertained   in  this   case  that   on  pages  30  ad   31 
of  the   record,    the    Circuit  Court  did  sustain  the   demurrer  to 
Appellant. .  second  amended  dccloroticn:    that  Appellant    elected 
to  stand   by  its  said  amended  declaration  and  that   tho   court 
ontorod  Judgment    in  bar  of  tho   action  and  against  the  Appellant 
for  costs. 

Tho  declaration  is  based  upon  a  fidelity  bend  issued 
by  Appellee  to  Appellant,    covering  one  Geva  B.  Pearson     an 
employee  of  Appellant,   undor  rmlch  lt  ±a  ^.^  ^  ^^ 
suffered  a  pecuniary  loss  by  reason  of  the  acts   of  fraud  .* 
dishonesty  of   Pearson.      It  alleges  tho   issuance   of   the  bond 
on  May  20,   1M4|    Rna  continuations  of  same   up  to  B,y  BO,    1937. 
It  also   alleges  -tint    en  or  about  December  16,    1926,   Gov'   B. 
Larson,    .bile  an  officer  and   employe  of  Appellant,'   50curofl 
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the  approval  of  Appollnnt  to  an  applicatl  .n  from  Bertha  Mae 
Bottom  far  c   loan  of  §800,00:  that  thereafter  Pearson  fraudu- 
lently and  dishonestly  altered  the  application  so  as  to  make 
it  road  $2800,00,  and  the  transaction  wont  through  on  the  book* 
of  Appellant  tc  show  the  loan  was  approved  for  £2800,00;  th~t 
thereafter  r.s  a  result  of  the  fraudulent  c.ni  dishonest  acts 
of  Pearson,  the  sum  of  £2800.00  was  T,7ithdravm  from  the  funds 
of  Appellant  and  converted  to  the  use  of  Gova  B,  Pcarscn  and 
thcroby  .appellant  sustained  a  loss  in  excess  of  the  sun  of 
£1500.00,  the  maximum  liability  on  the  bond.   It  was  further 
alleged  that  the  loss  was  discovered  within  the  two  years 
allowed  by  the  bond:   tlr.t  immediately  thereafter  notice  was 
given  "in  the  form  of  a  letter  sent  to  the  heme  office  by 
Bcckwith  Brothers  Company,  through  whom,  acting  in  behalf  of 
the  Appellee,  said  bond  had  originally  boon  procured  by 
Appellant",   The  notice  read  as  follows :- 

"May  1st,  1929, 
Independence  Indemnity  Company, 

Philadelphia,  Pennsylvania, 

Gentlemen: 

On  May  20th,    1924,    you   issued  a   surety  bend  through 
the    agency  of  Muckcrnan  ~~nd    Cushman  of   St,   Louis,    Missouri, 
covering   Savings   and    Loan  .^ssociati  on.      This   bone,  was   G.   E, 
Pearson  as   Secretary  of    the    Protective   in   favor    of    the    State 
of   Illinois.     The    number  of  this   bond   is    S.   a.   2648   and  was 
renewed   by   continuation  certificate   for  one   year  beginning 
May  20th,    1925,    and    again  renewed  under   Certificate   St.    L, 
383    for  the    year  endi ng  Hay  20th,    1927,    for   Fifteen  Hundred 
Doll  or  s    (£1500.00), 

Your  are   hereby  notified   that    there  will  be  a   claim 
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made  far  the  full  amount  of  this  bend. 

Yours  vory  truly, 
Bcckv/ith  Bros.  Co. 
By 


The  declaration  further  avers  that  the  following  re- 
ply was  received  by  Bcckv/ith  Bros.  Co.: 

"Independence  Indemnity  Company" 
Home  Office,  Philadelphia 
Charles  H.  Holland,  President. 
Bockwith  Brothers  Co. 
320  Missouri  Avenue, 
East  St.  Louis,  111, 
Gentlemen: 

Re:  Claim  No.  59 71- Go va  B.  Pearson 

Protective  Savings  &  Loan  Association, 

Missouri. 

I  hove  your  letter  of  May  1st  referring  to  a  bond 
covering  Gova  B,  Pearson  and  in  favor  of  Protective  Savings 
and  Loan  association,  but  as  you  failed  to  disclose  your 
connection  with  the  matter  or  o.dvisc  us  if  ycu  arc  acting 
in  behalf  of  the  Obligee,  we  cannot  accept  this  letter  as  any 
notice  under  the  terms  of  our  bond. 

Very  truly  yours, 

A,W«  Seymour,  Attorney." 
It  further  avers  that  Appellee  refused  to  fulfill  its 
obligations  under  said  bond  as  shown  by  the  following  letter 
to  the  attorney  for  Appellant: 

"Independence  Indemnity  Company 

Heme  Office,  Philadelphia 

Charles  H.  Holland,  President 
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J.  P.  Drury,  Esq., 

Arcr.de  Building 

East  St.  Louis,  111, 
Dear  Sir: 

Re:  Protective  Savings  &  Loan  association. 

Receipt  is  acknowledged  of  your  letter  of  May  20th, 
with  union  you  enclosed  rhat  you  tern  a  proof  of  loss  with 
reference  to  an  alleged  irregularity  in  the  disclr.  rgc  of  the 
duties  on  the  -art  of  Gova  E.  Pearson. 

Wo  are  returning  this  document  tc  you  and  boa;  to 
advise  that  wo  are  unable  to  recognize  liability  under  the 
above  mentioned  bond  for  such  loss  as  your  client,  Protective 
Savings  and  Loan  Association,  may  have  sustained  by  reason  of 
the  facts  set  forth  in  what  you  have  designated  as  a  Proof 
of  Loss. 

If  you  will  examine  the  bond  whi ch  your  client  hold, 
and  which  was  terminated  in  May,  1927,  you  will  readily  under- 
stand why  we  are  unable  to  accept  liability  in  this  instance. 

Very  truly  yours, 
Walter  Copies,  Attorney." 

The  declaration  then  avers  that  by  reason  of  such 
wrongful  refusal  to  accept  said  notice  of  loss  ana  refusal 
to  carry  out  its  obligations  under  the  bond  that  Appellee 
waived  compliance  with  the  terms  of  said  bone"  on  the  part  of 
Appellant.   The  bond  was  copied  in  the  declaration  and  con- 
tained the  following  clause: 

"1.  Loss,  if  any,  shall  bo  discovered  not  later  than 
two  years  after  the  termination  of  this  insurance:  notice  shall 
be  delivered-  to  the  surety  to  the  address  printed  at  the  head 
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of  this  bone1.,    as  soon  as  possible  after  the  employer  dis- 
covers the. t   a   loss   has  been  sustained  hereunder,    end  with- 
in 90  days  after  the  date  of   such  notice,    the    employer  shall 
file   with  the    surety  tie    employers   sworn  itemized  claim  here- 
under.    No   suit,    action  or  proceeding  shell  be  brought  against 
the    surety  by  the  employer   in  respect   to  such  claim  after  the 
expiration  of  12  months   after  the   delivery  of  such  claim." 

The    sufficiency  of    the    declaration  was   challenged 
by  demurrer  upon  several  different  grounds,    ono   of  which  seem- 
ed to  be    sufficient.      In   the    notice    of   loss   sent   to  ^.ppellee 
by  Becicwith  Brothers   Co.    there   is   nothing;  to   show  their  con- 
nection with  the    claim  but   oven  though   that   letter  might  be 
construed  as  notice,    there   in  no  allegation  that    itemized 
claim  was   ever   furnished   as   required  by  the   terras   of  the    bond, 
appellant    contends   that    such  requirement    was  waived   by  ^ppelloo 
because    of    its  wrongful   refusal   to  accept  notice    or   claim  of 
loss.      In  the    suit    of  Fray  v.    National   Fire   Insurance   Co. 
341   111.    431,    the    Court   said:      "The   rule    is   settled   that   an 
insurance   compear  may,    through  its  agent,    "waive   proof  of  loss 
without    the   use  of  express  words.      This  may  be   done   by  his 
acts  and    conduct   inconsistent  with  an  intention  to   enforce 
strict   compliance  with  the    conditions   erf    the    policy,    which  con- 
duct  is   calculated   to  lead   the    insured   to    believe   that  the 
company  did   not   intend  to   require   such  compliance". 

Under  t lie    allegations   of   this  declaration   it   seems 
to  us   there  was  every  evidence    that   Appellee  would   insist  upon 
strict    compliance  with   the    terns   of  the    bond  and  the   letter 
written  by  Appellee   cannot  be   construed  as   conduct   inconsistent 
with   an   intention  to  enforce    such  compliance.      Under   our  view 
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of  this  declaration  there    is  no  fact  alleged  which  would 
constitute   a  waiver  and    therefore  the  declaration   lacks  one 
of  the   essential   elements  necessary   to   state   a   cause   of 
action  on   this  bond.      The   Circuit    Court  properly   sustained 
the   demurrer  to  Appellants  declaration  and    its   judgment   is 
hereby  affirmed. 

AFFIRMED. 
Not    to   be   reported  in  full. 
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J.  F.  GILLHaM,  EXECUTOR  OF  THE 
LAST  'Vii  l  AND  TESTAMENT  OF 
FRED  C.  GILLHAM,  DECEASED, 
Appellee 

VS. 

COUNTRY  CLUB  REAL  ESTATE 
IMPROVEMENT  COMPANY.  A 
CORPORATION,       Appellant. 


STATE  OF  ILLINOIS^ 
APPELLATE  COURT    / 
FOURTH  DISTRICT. I 
FEBRUARY  TERM,  A.  D."  19  33. 

AGENDA  NO.   2, 

271  I.A.  614 


APPEAL  FROM 

CIRCUIT   COURT 

OF  MADISON  COUNTY. 


FULTON,    J: 

Fred  6.   Gillham,    during  his  lifetime,    and  prior  to 
December  19,    1927,    signed  the    following  agreement  :- 

"I,    the   undersigned,    hereby  agree  with  the   Corproation 
hereinafter  mentioned  and  with  each  and   all  of  the   others  who 
subscribe    to  a  like   contract,    to   take    30   shares   of   stock  at   the 
par  value   of  §100.00   each  of  the   capital   stock   of  a   corporation 
to  be  organized  under  the  laws   of  the   State  of  Illinois  under 
the   name    of  Country  Club  Real  Eastate   Improvement  Company,    or 
other   appropriate   name,    and  I  do  further  agree   to  pay  the  par 
amount   of    said    shares   of   stock   to  said    corporation  upon   the 
incorporation  thereof,    as   follows:    $500.00   in  cash  and    the   bal- 
ance with  my  note,    with  interest   at   6%  after  January  1,    1929, 
payable    in  such  installments   from  time   to    time   as   shall  be  de- 
termined by  the  Directors  thereof. 

"The  purpose  of   said  Corporation  to  be   organized,    shall 
be   to  purchase,    improve   and   lay  out  as  a   residential  park  follov 
ing  the    general    plan  of  the   blue  print   submitted  herewith,    the 
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property   commonly  knovm  as   the    Country  Club  of   Decatur,    Illinois, 
with  possession  not    later  than  January  1st,    1929,    free  and  clear 
of   incumbrances   and  material  defects   of   title,    except    as   to 
special  assessments  for  local   improvements,    said  premises  to  be 
subdivided  into   approximately  85   lots  which  shall  be   fairly 
appraised   on   an  average   valuation  of  !Jp3500«00  per  lot,    more   or 
less. 

"And  I  further  agree   to   select   one    of  said    lots   and  the 
said   corporation  shall  accept  my  said  stock   in  payment   thereof, 
and  I  vail  pay  the  difference  for  any  such   lot  appraised  for 
more  than  ^3000.00,    and    said  corporation  shall   give   credit    for 
the   difference   on  my  said  note  for  any  lot   selected  of  less 
value  than  ^3000.00.      If  more   than  one  member  desires   a  parti- 
cular lot   then  said   lot   is  to   be  auctioned  to    the  highest  bid- 
der with  the   appraised  value  as   a  minimum  price,    or  the    selec- 
tion determined   in  such   otter  manner   as   said  corporation  may 
determine. 

"This   subscription  shall   not    be   binding  until   the    sub- 
scriptions   shall    amount   in  the   aggregate  to  §150, 000.00,    and 
further,   unless   the  premises  mentioned  can  be  purchased  for   not 
more    than  (|)2000.00   per  acre. 

"Application  for   incorporation  may  be   signed  by  any 
three  or  more  of   the    subscribers  and  subscriptions  shall  bo 
deemed   to  be   accepted  by  said    Corporation  immediately  upon 
the  filing  and  recording  of    the    Certificate  of    Incorporation 
thereof   in  the   manner  prescribed  by  lav;.      Subscriptions   shall 
be   held  by  William  Barnes  Jr.   pending  application  and   the   se- 
curing of   incorporation,    after  which  said    subscriptions   shall  be 
delivered  to  the    corporation. 
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"It  being  further  understood  tint   Immediately  upon  the 
incorporation  of   said  compani*-  that  said   corporation  and    its  duly 
authorized  officers   and    directors   shall  work   out   the    practical 
manner  following  the  general  plan  heretofore  mentioned,    of 
accomplishing  the  purposes  herein  and    the    sale  of   any  of  the 
building  sites   not    originally  disposed   of. 

"Separate  copies  of  this  agreement  may  be   signed  with 
the    same   force  and    effect  as  though  all  the  signatures  wore 
appended  to  one   original    instrument,    provided  however,    that   the 
obligation  hereof   is    several  and   not    joint. 

F.    C.   Gillham  (Seal)" 

On  December  19,  1927,  the  Appellant  was  incorporated 
with  an  authorized  capital  stock  of  .'-,50, 000.00.   Cn  December 
30,  1927,  Fred  C.  Gillham  paid  -^500.00  to  Appellant  and  there- 
after on  February  25,  1928,  signed  and  delivered  to  Appellant 
Company  his  promissory  note  in  the  sum  of  v^SOO.OO,  payable 
January  1,  1929,  with  interest  at  six  per  cent  from  maturity, 
which  is  the  note  in  controversy.   Subsequently/"  Fred  C.  Gillham 
died  and  his  last  Will  and  Testament  was  duly  admitted  to  Pro- 
bate in  Madison  County,  and  appellee  appointed  Executor  thereof. 
A  claim  was  filed  against  said  Estate  by  Appellant  in  the  Pro- 
bate Court,  based  upon  said  ^,2500. 00  note  within  one  year  after 
letters  wore  issued  and  before  hearing  was  had  on  same ,  a  bill 
for  injunction  was  filed  by  appellee  in  the  Circuit  Court  of 
said  Count;'"  to  restrain  the  prosecution  of  said  claim  in  the 
Probate  Court.   The  bill  alleged  that  appellee  claimed  certain 
defenses  that  could  not  be  availed  of  in  the  Probate  Court. 
temporary  injunction  was  granted,  after  which  Appellant  filed 
its  answer,  and  later  substituted  an  amended  answer  denying  that 
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the  dcfcnr.es  alleged  to  the  note  could  not  be  mr.de  in  the  Pro- 
bate Court.  Certain  portions  of  the  amended  answer  were  ex- 
cepted to  and  wore  stricken.  Appellant  was  ruled  upon  to  answer 
farther  but  declined  so  to  dof  and  elected  to  stand  by  its  amonc. 
ed  answer  whereupon  a  decree  pro  confesso  was  entered  against 
Appellant  and  a  permanent  injunction  awarded  restraining  prose- 
cution of  the  claim  on  said  note  in  the  Probate  Court  of  I.Iadis^n 
Count;''.   This  Appeal  is  prosecuted  to  reverse  said  decree  of  t  ■ 
Circuit  Court. 

The  controlling  question  involved  is  whether  Appellant 
should  be  permitted  to  prosecute  its  claim  en  the  note  in  the 
Probate  Court  and  the  propriety  of  the  Circuit  Court  to  issue 
the  restraining  order  contained  in  said  decree. 

In  the  Bill  of  Complaint  Appellee  alleges  that  the  agree- 
ment above  set  forth  is  void  because  of  the  ultra  vires  acts 
provided  for  on  the  part  of  Appellant  Company;  because  the  note 
in  question  is  based  upon  a  void  agreement;  because  of  a  want  of 
consideration  and  similar  defenses  which  he  insists  require  the 
aid  of  a  Court  of  Equity  and  cannot  be  determined  by  the  Probate 
Court. 

The  Constitution  of  Illinois,  Article  6,  Section  16, 
provides  that  Probate  Courts  "shall  have  original  jurisdiction 
of  all  probate  matters,  the  settlement  of  estates  of  deceased 
persons"  etc,  and  the  Administration  Act  provides  tint  "County 
Courts  shall  have  jurisdiction  in  all  matters  of  probate,  settle- 
ment of  Estates  of  deceased  persons"  etc.   Our  Courts  have  many 
times  recognized  the  rule  that  probate  courts  nave  equitable 
jurisdiction  in  all  matters  pertaining  to  tie  administration  of 
Estates.   In  Re  Estate  of  Hertz,  246  111.  App.  285,  In  Re  Estate 
of  Kinsey,  261  111.  App.  481,  Trego  vs.  Estate  of  Cunningham, 
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2G7   111,    567.      In  the   latter  case   on  page   374   the   Court    said :- 

"To   avoid   the    delay,    expense   and    embarrassment   in  the 
settlement  of  estates  by  requiring  a  resort,    in  tiio    first   place, 
to  a   court   of  equity,    it  will    proceed  in  a  case   of  an   equitable 
character  as   though   a   bill    in  Chancery  has  been  filed,   and  v;ill 
hear  the    evidence,    investigate  the    claim  and  apply  equitable 
rules   in  determining   the   judgment.      (Moore   v.    Rogers,    19    111.    347; 
Dixon  v.    Buell   21,    111.   203;   Heward  V.    Slaglo,    52   111.    336; 
Wadsworth  v.    Connoll,    104   111.    369;    Thomson  v.   Black,    200   111.    465} 
In  such   a  case   the   court  will   act   substantially  as   a  Court   of 
equity,    disregarding  mere  matters   of  form  and   looking  to    the 
substance  to    determine  the   equities   of   the    parties".      To   the 
same    effect    is   the  case  of  Foreman  State   Trust  and   Savings  Bank 
V.    Tauber,    346   111.   280.     While   it   does  not    follow   that   Probate- 
Courts  possess   equitable   jurisdiction  in  all  classes   of  cases, 
and   v/hile   that    court   is  v/ithout   general   chancery   jurisdiction, 
there    is   nothing  in  the   defenses   claimed  by  Appellee    that   could 
not  be   interposed   in  the    trial  of  this   claim  in  the   Probate  Court, 

It    is   the    judgment   of  this   Court   therefore    that    the 
Circuit    Court  of    Madison  County  was  without    jurisdiction  to    en- 
tertain  the    Bill    of   Complaint    in   this    case    and    the    decree   of  that 
court   vail   for  the   reasons   assigned  be   reversed    and   the   cause 
remanded  with  directions   to  vacate   said  decree    and   dismiss   the 
bill  for  v/ant   of   equity. 

REVERSED  WITH  DIRECTIONS. 
Not    to  be    reported   in  full. 


-5- 


TERM  NO.    x6. 


xJL 


STATE  OF  ILLINOIS 

-PPELI..TE  COURT 

-' 

FOURTH  DISTRICT.. 
FEBRUARY  TERM.  A.  D.  1902. 


I  ADA  WOOD, 

Appellee 

VS. 

CRAWFORD  COUNTY  MUTUAL 
RELIEF  ASSOCIATION, 
Appellant . 


) 


V 


AGENDA  NO. 


271  I.A.  614 


) 
) 

)     APPEAL  FROM  CIRCUIT  COURT 


OF  CRAWFORD  COUNTY. 


FULTON,  J: 

On  November  19th,  1928  Ferd  Wood  made  application  for 
a  policy  of  insurance  to  the  Appellant  Company.   The  applica- 
tion was  accepted  and  a  benefit  certificate  issued  naming  his 
wife,  Mada  Wood,  the  Appellee,  as  beneficiary.   Insured  died 
on  January  5th,  1929  and  suit  was  instituted  by  Appellee  to 
recover  the  indemnity  stipulated  in  the  certificate. 

Appellant  filed  the  general  issue  and  one  special  plea 
to  the  declaration.   The  special  plea  alleged  that  the  insured 
made  false  statements  as  to  the  conditions  of  his  health;  that 
he  knew  them  to  be  false  at  the  time  they  were  made  and  that  they 
were  made  for  the  purpose  of  defrauding  Appellant;  that  he  stated 
that,  he  had  not  suffered  from  any  of  the  following  diseases:  Fits, 
Epilepsy,  Syphilis,  Mental  infirmities,  Heart  disease,  Bladder 
or  Kidney  trouble,  when,  in  fact,  he  was  then  suffering  from 
heart  disease  and  kidney  trouble.   There  was  a  trial  before  a 
jury,  a  verdict  for  Appellee  for  $880.00;  a  motion  for  new  trial 
denied;  judgment  was  entered  on  the  verdict  and  this  is  an  appeal 
by  Appellant  to  review  said  judgment. 


-1- 


TEHK  NO.  16. 

Appellant  sought  to  prove  the  allegations  of  the  special 
plea  by  introducing  in  evidence  the  application  for  policy  r  - 
presenting  that  applicant  was  in  good  health  and  had  never  suffer- 
ed from  the  diseases  listed  above,  and  also  the  testimony  of  :'  r 
Taylor  who  testified  that  Ferd  Wood  came  to  his  office  on 
December  20th,  1928  suffering  from  artorio  sclerosis,  mitral 
stenosis  and  hepetized  liver,  also  albumin  in  urine;  that  h3  was 
suffering  from  vicious  circle  caused  by  ailments  or  afflictions 
enumerated;  arid  that  in  his  opinion  he  had  been  suffering  from 
them  over  a  year  and  had  them  on  November  19th,  1928.  Dr.  Elmore, 
the  family  physician  who  attended  him  in  his  last  illness,  testi- 
fied that  he  treated  him  in  September,  1928  and  that  at  the  time 
he  had  leaky  heart  and  kidney  trouble  and  had  these  diseases  for 
eight  or  ten  months  prior  to  his  death. 

To  meet  and  overcome  this  evidence  Appellee  offered  in 
evidence  the  death  certificate  issued  by  Dr.  Elmore,  which  stated 
the  cause  of  death  was  leaky  heart  following  flu.   Duration  one 
month.   Also  the  testimony  of  the  Appellee,  Mada  Yfood,  and  her 
son,  Otto  Wood,  both  of  whom  testified  that  Eerd  Wood  was  in  good 
health  at  the  time  of  signing  the  application;  that  he  was  en- 
gaged in  general  farm  work  and  worked  every  day;  that  on  the  date 
in  question  he  was  actually  engaged  in  fixing  a  fence  on  his  farm 
and  that  he  was  never  heard  to  complain  of  any  of  the  diseases  men 
tioned  in  the  application. 

It  is  urged  that  the  court  erred  in  permitting  the 
Appellee,  wife  of  the  decedent  to  testify  to  facts  which  she 
must  have  gained  knowledge  of  by  means  of  the  marriage  rela- 
tion.  At  common  law  the  rule  prohibited  a  wife  from  being  a 
witness  for  -or  against  her  husband  as  to  any  matter.   Nor  could 
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she,  either  during  the  marriage  or  after  its  termination  by 
death  or  divorce,  be  a  witnoss  to  testify  to  o  sations 
between  thorn  or  to  any  fact  or  transaction  the  knowled  ;e  of 
which  y? as  obuainea  by  means  of  the  married  relation. 

Pho  rule  has  been  modified  in  Illinois  by  sections 
ono   and  five  of  the  Evidence  Act,  but  neither  of  these  sections 
renders  the  wile  a  competent  witness  ezoept  in  the  cases 
enumerated  in  said  Section  five.   Sohrefflor  vs.  Chase,  £45 
111.  395,  People  vs.  Rogers,  34-8  111.  322.   The  testimony  cf 
the  Appellee,  the  party  most  interested  in  the  outcome  of  this 
suit,  as  to  the  physical  condition  of  her  husband  at  the  time 
and  just  prior  to  the  signing  of  the  application,  was  not  ad- 
missible and  it  is  impossible  to  tell  what  effect  it  had  upon 
the  jury.  The  judgment  in  this  case  could  not  be  upheld  unless 
this  court  can  say  that  the  admission  ox    the  incompetent  testi- 
mony was  not  prejudicial,  and  tint  cannot  bo  said.   Because  of  the 
error  in  the  admission  of  the  incompetent  testimony,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  Cause  remanded. 

REVERSED  AND  RElIiNDED. 

Not  to  be  reported  in  full. 
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STATE  OF  ILLINOIS  ■. 

APPELLATE  COURT 

FOURTH  DISTRICT  / 
/ 

FEBRUARY  TURM,  A.  D/  1933. 

AGENDA  *0.  17. 


^ 


^ 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ON  THE  RELATION  AND  IN  THE  NAME  OF 
OSCAR  NELSON,  AUDITOR  OF  PUBLIC 
ACCOUNTS  OF  THE  STATE  OF  ILLINOIS. 

vs. 

MERCHANTS  STATE  BANK  OF 
CENTRALIa.  IILINOIS.  et  al 


EARL  D.  AMSLER,  RECEIVER  OF  MERCHANTS 
STATE  BAM  OF  CENTRALIA,  IILINOIS. 

Am>  el  lee 


AMERICAN  SURETY  COMPANY  OF 

NEW  YORK 

Appellant. 


271  I.A.  614 


APPEAL  FROM 
CIRCUIT  COURT  OF 
MARION  COUNTY. 


FULTON,  J: 

This  is  an  action  on  an  employes*  fidelity  bond  issued 
to  the  Merchants  State  Bank  of  Centralia,  Illinois,  by  the 
Appellant,  American  Surety  Company  of  New  York.   The  bond  was 
in  the  penal  sura  of  ^25,000.00,  was  dated  March  22,  1923,  and 
by  annual  renewals  was  kept  in  force  until  the  Merchants  State 
Bank  was  closed  for  liquidation  on  December  8,  1930.   By  the 
terms  of  the  bond,  Appellant  for  and  in  consideration  of  the 
annual  premium  agreed  to  indemnify  the  Merchants  State  Bank 
of  Centralia,  Illinois  against  direct  loss  sustained  while  the 
bond  was  in  force  and  discovered  as  thereafter  in  the  bond  pro- 
vided of  any  money  or  securities  or  both,  to  an  amount  not  ex- 
ceeding ^25 $000. 00.   The  material  part  of  the  bond  insofar  as 
the  loss  insured  against  is  concerned,  is  defined  in  the  follow- 
ing language : 
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"A.   Through  any  dishonest  act,    wherever  committed, 
of   any  of  the    employes,    as   defined    in   section  6  hereof,    whether 
acting  alone  or  in  collusion  with  others," 

Tae   record  discloses    that    on  December  8,    1930,    the 
Merchants   State   Bank  rms   insolvent   and   on  that    date   closed  by 
the  Auditor  of   Public  Accounts.      On  December   19,    10 10   the 
Auditor  of  Public  Accounts   appointed  A.    D.    Podenberg   as   Re- 
ceiver  for    the    purpose   of    liquidating   said   bank.      Cn  January  2, 
19  31,    the  original  bill   was   filed  in  this    suit,    setting  up   the 
circumstances   surrounding   the   insolvency  of   the  bank   and  pray- 
ing for  the    confirmation  of  the  appointment    of  a   Receiver.      Cn 
January  19,    1931,    a   decree  was   entered  granting   the    relief 
prayed  for   including   the  appointment    of  A.    D.   Rodenberg  as 
Receiver  by  the   Court.      This  Receiver  qualified  but  became 
deceased  on  February  -1-,    1931,    and  Earl  D.  Anisler,    Appellee, 
was   appointed  as   Receiver   to   succeed  him.      On  April   1,    1932, 
the  Appellee  as    such   Receiver   filed   in  this   suit   a  petition 
against  Appellant,    American  Surety  Company  for    an  order  authoriz- 
ing him  to    set   off  certain  indebtedness   alleged  to  be   due   the 
bank    from  Appellant,    the  American  Surety  Company  of  New  York 
agar.nst   a   claim   allowed   in  favor    of  the   Surety  Company.      The 
main  facts   necessary   to    a  consideration   of  the   questions   in- 
volved  in   this   suit  are    as   follov/s:      There   is  no  dispute   as 
to   the   matters   contained   in   the    petition   and   admitted  by  the 
answer  namely;    the   closing   of   the    bank    on  December  6,    1930; 
the    appointment    of  A.    D.    Rodenberg  as   Receiver;    his   death;    the 
appointment    of   Amsler  on  February  14,    1931;    the   filing  and 
allowance  of   the    claim  of  the    Appellant   as  a  general   claim  in 
the    sum  of   $48,943.00;    the   execution  and    delivery  of  the   fidelity 
bond  by  the    Appellant   to   the   Bank  and    that    the    bond  was    in  full 
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force   and   effect    subject   to   its   terras,    until   the   closing  of   the 

bank   in  December  1930. 

The  record  shears   that    on  the   date   the  bank  was  closed, 
it    had  in   its  employ  one  C.   R.   Bowman  as  Vice  President  and 
Charles  H,    Rebbe  as  Cashier,    both  of  whom  were  employed  by 
the    bank   in  the    operation  thereof  ana  were   employees  within 
the   terms   of   said    bond. 

The   petition  alleged   that    while    the    bond  was   in  force 
and  effect   and  while   Bowman  was  so   employed,    the   bank   did   sus- 
tain  certain   direct   losses,    through  the   dishonest   acts   of  the 
said  Bowman.      Eight    distinct   acts   of   Dor/man  are   alleged  to  have 
been  dishonest  but   only  six  are   in  controversy  on  this  appeal. 

The    first   act   complained  of  was   that    on  August   15, 
1928,    the  Bank  owned  a   note   for   $600.00   signed    by  Walter  C. 
Y/inkler  and  payable   to    the   bank;    that  on   or  about  August   18, 
1928,    the  said    Bowman  canceled  and    surrendered   said   note   to   the 
said  Winkler  without   same    being  paid,    and   then  and  there  made 
a  false   entry  upon   the    records   of  the    bank   shov.'ing  the  receipt 
of  si>600.00    in   payment   of   said  note,    which  v;as  not   in  fact 
received  by  the    bank  and   also   made   certain  false   entries  upon 
the  records   of   the    bank,    purporting   to    show   that    on  said  date 
the   bank   had  paid   out  for  interest   due    from  the    bank  the    sum 
of   t'600»00,    no   part   of  which  was   actually  paid  out  by  said  bank 
on  said   date,    and   that    said   false   entry   of  interest  paid  out 
was  made   for  the   purpose   of  balancing   on  the   records   of   the 
bank   the   false   entry  of  the    receipt   of  said    sum  of   l;  600.00. 
That   by  means  of  said    false   entries   the  bank  sustained  a  direct 
loss   in  the    sum  of   4)600.00   by  said  false   entries   and   dishonest 
acts  of  Bowman.      The    second,    third,    fourth  and  fifth  alleged 
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dishonest   acts  complained   of  were   all   similar  to   the    one   above 
outlined  ard    all   related  to  the  cancellation  of  notes  owned 
by  the  bank  and    signed  by  the  Said  Walter  C.  Winkler   and  the 
false   entries  upon  the    records  of  the   bank  showing  the  pay- 
ment  of  interest   for    the  purpose   of    balancing  the    false   entries 
of  the    receipt   of   the    sums   due    upon   said    notes,      The   notes 
ranged   in  amounts  from  $47  5.00   to   $2550.00. 

The    sixth  alleged  dishonest  act   complained  of  was 
that   on  or  about  August  6,    1950,    Bowman  caused  certain  false 
entries   to  be  entered  upon  the  books   and    records   of  the    bark, 
purporting   to   show  that  the  bank  had  on   that    date  received 
interest  payments  due    to   the   bank  aggregating   the   sum  of 
$2700.00   and   for   the   purpose  of    covering  up   such  false   entries 
and   balancing  the    same   on   the   records   of   the  bank,    made   certain 
other  false   entries  on   cash  slips  which  were   carried   in  the 
cash  drawer  of    said    bank  as   cash  and  afterwards   charged   off 
by  certain  false   entries   purporting  to  show   that    the   bank  had 
paid  out  interest   on  various    dates  aggregating  the    sum  of   $2700,00 
which  was   not    in  fact    paid   out   by  the    bank,    and   by  means  of   these 
false  entries   the  bank   sustained  loss   in   the    sum  of  ^2700. 00 
through  the  dishonest   acts   of   Bowman. 

No   charge    of  dishonesty  is  made   against    the  Cashier 
Rebbe   except  that   under   the    direction  of  Bowman  he   assisted   in 
making    the   false   entries   and  that   he   suppressed  knowledge   there- 
of from  the   other   officers    and  directors. 

Bowman   had   been  in  active   charge   of   the   bank  subject 
to  the    orders   of    the    President   and  the    Board   of   Directors. 

The   decree   finds   the    facts   practically  as   alleged   in 
the   petition  to  be   true  and  particularly  bases   recovery  for   the 
Appellee  upon   the    alleged  dishonest   acts   of  Bowman. 
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The  Appellant   seeks    to   reverse   the  decree  of  the    Court, 
urges  among  other   grounds  that   the    acts  of  Bowman  wore  not  dis- 
honest within  the  meaning   or    the   Fidelity  Bond  and   that    the 
Bank   suffered  no  direct  loss   of  monios   or  securities  by  reason 
of  such  conduct- 

As  to    the    winkler   transactions   the    facts   show  that 
Walter  C.  Winkler  was  during  the   period  in  question  Count/ 
Treasurer  and  ox~officio   Collector  of  Taxes  of  Marion  County, 
Illinois.     Winkler  was   a  regular  borrower  from  the    bank  in 
the   conduct    of  Ms  private  business.      On  August   15,    1928,    he 
owed  the    Bank  a  note  of  $600.00  which  had  "been  renewed  from 
time  to    time.      On   that   date  Rebbe,    the   cashier,    under  the   direc- 
tion of  Bowman,    the  Vice  President,    entered  upon  the   records 
of   the   Bank   a  notation  showing  payment   by  Winkler  of  &600»00 
on  his   note,    and   on   the    other  side   of  the  ledger  entered   a 
notation  showing  the   payment  by  the  bank   on  that   date  of  .\>600.00 
for   interest.      In  other   words,    the  note  was   charged  off  as  paid 
and  Rebbc  under  Bowman's   directions   charged  the   ^600.00  up   to 
interest   paid,    canceled    the   note   and   delivered  it   to  Winkler. 
The   some    procedure  was   followed  with  t  lie    other  Winkler  trans- 
actions  complained   of. 

Bowman   testified  that  Winkler  '..'as   elected  County 
Treasurer  of  Marion   County   in  1926.      He   lived   in   Centralia 
and  Bowman  had  known  him  before   he  was   elected  to   office. 
V/inkler   had  beon   a  customer  of    the   bank  both  as   a  depositor 
and   a  frequent   borrower  before  Bowman  became    connected  with  it. 
After  Winkler  became   County  Treasurer,    Bowman  had  a  conversa- 
tion with  him  relative    to    the   deposit   in   the    bank   of   County 
monies  in  his  hands  as   County  Treasurer.     'Tinkler  told  Bowman 
that  a  few  banks   in   the   County  had  made  arrangements  to   receive 
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some    inactive   funds   he  had   on  hand   and  that   if  Bowman's 
bank  would  pay  interest   on  such  deposits   lie  would   be  willing 
to   build  up  a  large   account  at   the   bank.      Bowman  explained   to 
Winkler  that    the   bank    was   borrom  ng  heavily  from  Chicago  banks 
and  that    if  it   was  satisfactory  to  the   officers   and    board  of 
directors   he  would  be   glad   to  make    that   kind  of  an  arrangement. 
Bowman  thought    that  by  paying  a  smaller   rate  of   interest  to 
Winkler   than  was   being  paid  to    the   banks   in  Chicago   he   could 
save   some  money  for    his   bank.      Bowman  further  testified   that 
he    discussed   the   matter  with   the    cashier   Rebbe   and   with  the 
members   of  the    finance    committee  of    the   board  of  directors. 
Rebbe   denied  knowing   of   the    arrangement  as   did  the   members   of 
the    finance  committee  but   all   admitted  that  Bowman  had  authority 
to  enter   into  agreements   about  matters   of    that    kind  unless    in- 
structed not    to  do    so   by  the   board   of   directors. 

Bowman  further  testified   that    he  then  made  an  agree- 
ment  with  Winkler  that    the  bank  would  pay   interest   on   inactive 
deposits  of  over  £-10,000.00,    with  the   provision  that    these 
funds  would  not   be  withdrawn  except  on   several   days  notice.      In 
accordance  with  this  agreement    the  deposits  were  made   and  an 
average   daily  balance   during   the   tax  collecting  period   of  be- 
tween $75,000.00    to   #80,000.00  during  1927,    £80,000.00   to 
§90,000.00    in   1928,    approximately  £,150,000.00   in  1929    and   approx- 
imately £,200,000.00    in  1930  was  maintained.      Bowman  also    testi- 
fied  that    the    amounts   complained  of    as   items   one   to   five   in  the 
Petition  were   payments   of  interest   to  Winkler  in   compliance   with 
said  agreement    although  they  were  made   by  cancellation  of  Winkler's 
indebtedness   to    the    bank  by  the    surrender  of   his  notes  with  the 
exception  of   one   payment    in  cash  and  the   notation  on  the  other 
side    of  the  ledger   showing  the  various  amounts   paid   out  for  in- 
terest. 
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As  to   the   sixth   item  complained   of  the  testimony 
shows  that   on  June   50,    1930  a  cash  item  was  placed   in  the 
drawer   for  £.2700.00  under  the    direction   of  Bowman   in  order   to 
show   that   much  more   assets    in  the   bank.      It   had  been   the 
oustom  of  the   bank    in    order  to  keep  the  profit   account  up,    to 
charge  interest  earned  but  not  yet  collected   at  various  times 
and  put    a   cash  slip   in   the   drawer,    and    the:-:  as   the   interest 
was   collected   to    charge  it    off   and   that   was  what  was   done   in 
this    case.      No  money  passed   in  or  out  of    the    bank   on  account 
of  any  of  these   credits   or  debits.      The   cashier  Rebbc   testified 
that  he   did  not   think  there    was   plenty  of   earned  but   uncollected 
interest  to  cover   the    02700.00   transaction  because   there  was 
another   slip    in  the  drawer.      He   further  testified  that  this  was 
done   because   Bowman  saw  there  was   not   enough  interest   or  pro- 
fits as   shown  by  the  books   to   ?e.y  the  usual  dividend   to   stock- 
holders  on  July  1st,    the   usual   dividend  paying   date.      Bowman 
testified   that    the  02700.00   represented  a  portion    of  earned 
interest  and    after  the    earned   interest  was   collected  it  was 
credited  to   this   account   and   that    such   a   custom  had  obtained    in 
the  bank   at    semi-annual   periods  for  years   prior   thereto;    that 
this  matter  had  nothing  whatever  to  do  with  the    declaration   of 
a  dividend   on  July  1,    1950,    because   there  was    sufficient   un- 
divided profits   to   take    care   of  that;    that    it   was    a  bookkeep- 
ing transaction   and    did  not   represent    any  money  in  or  out   of  the 
bank.      The  capital    stock   of  the   bank  was   &100, 000.00   and   the 
dividend  declared   on  July  1,    1930  was   a  five   per   cent    dividend 
amounting   to   45000.00.     With  the    item  of   £2700.00   for    interest 
earned   but   not   collected    the  statement    of   the    bank   showed  the 
net    earnings' to   be   $5,825.79    for   the    six  months  preceding  Juli^ 
1st.      The  undivided  profits   of   the    bank    on  June  30,    1930  were 
^30,654.69. 
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0.   A.   James,    the    State  Bank  Examiner,   who  during;  the 
period  examined   the   Bank,    testified  there  was  nothing  unusual 
about   charging  up  interest  earned  but   not   collected  during 
the    time  he    examined    ths    Bark,    and    that    the  method  used  was 
not  unusual  or  different  from  a  number  of   other  banks;    that 
this   fact  was  known  to   the    bank   examiners   and    the   State  Banking 
Department  of    Illinois,    and  also    that   the    custom  of  paying   in- 
terest  to   public   officials  for  public   funds   left   on  deposit 
was  known  to   him  as  bank  examiner;    that   there  was  nothing  un- 
usual   about    it   and   that    he  knew  of  the    Bank   doing   that    at   the 
time  he  was   examining  it. 

Appellant   insists   that    the  acts  of  Bowman  as   dis- 
closed by   the   evidence   do  not   constitute   dishonest  acts   on  his 
part,    and  in  any  event    they  did  not   result   in  any  direct   loss 
to   the   bank  of  money   or    securities   in  which   the   Bank  had   a 
pecuniary  interest.      The  Appellee   relies   on  the  reasonable 
inferences   to  be   reached  from  all    the   facts   and    circumstances 
shown  by   the    record.     After  a   careful   reading  of   the   testimony 
vie   cannot    say   that    such   an   inference   ic  warranted.      To   do   so 
the    Court  would   have    to   conclude   that    the   entire   story  of   Bowman 
relative   to    the   interest   payments  was  a   pure  fabrication 
manufactured  for  the   defense   of  this    case.      There  are   circum- 
stances surrounding  these   transactions    that  might   appear 
suspicious  and  wc   would  greatly  dislike   to  think   that   it   was   a 
common  practice  for  banks  to   carry  anticipated   interest  as 
assets   but   a   transaction  where   a   public    official  receives   in- 
terest  on  a   deposit   is   legal   and    the    question  then  becomes   one 
between  the   officer  and   the   County  as   to  who  shall   retain  the 
money.      People  v.    Small,    319    111.   437.      If   therefore   Bowman 
had  the   right  to  make   the   agreement  with  Winkler  to  pay  interest 
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on  the  County  deposits,  and  if  the  payments  of  interest  were 
made,  oven  in  a  manner  that  cannot  be  designated  as  good  banking, 
the  acts  of  Bowman  did  not  constitute  dishonest  acts,  and  the 
bank  suffered  no  direc':  loss  by  reason  of  such  acts.   In  the 
case  of  First  National  Bank  v.  National  Surety  Company  46  A.  L. 
R.  9  67  the  Court  of  Appeals  of  New  York  held  that  the  acts  of 
the  bank  cashier  in  permitting  large  overdrafts  by  a  customer 
through  a  mistake  in  judgment,  or  in  a  course  of  business  estab- 
lished by  custom  in  the  bank  was  not  a  dishonest  act  within  the 
terms  of  a  fidelity  insurance  policy  insuring  against  loss 
through  fraud  and  dishonesty. 

The  burden  was  on   the  Receiver  in  this  case  to  show 
the  bad  faith  and  dishonest  intent  on  the  part  of  Bowman  which 
we  believe  he  has  not  succeeded  in  doing  by  any  competent 
evidence. 

On  the  $2  700.00  item  involving  the  placing  of  the  cash 
slip  in  the  drawer  on  June  30,  19  30  to  show  as  assets  of  the 
bank  for  interest  earned  but  not  collected  as  of  that  date,  we 
do  not  believe  such  act  could  be  held  to  be  dishonest  within 
the  meaning  of  the  policy.  The  manner  of  handling  this  item 
was  known  to  the  bank  examiner  and  he  testified  that  while  it 
was  not  good  barking  it  was  a  custom  which  the  Auditors  office 
did  not  disapprove.   The  bank  did  not  close  until  nearly  six 
months  after  this  transaction  and  it  would  be  purely  speculative 
to  say  that  the  dividend  paid  to  the  stockholders  on  July  1st 
1930  would  not  have  been  paid  but  for  this  particular  transaction. 

It  is  the  judgment  of  thi  s  Court  that  the  acts  com- 
plained of  did  not  constitute  dishonest  acts  within  the  meaning 
of  the  fidelity  policy  and  that  the  bank  suffered  no  direct  loss 
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by  reason  thereof  and    therefore   the    decree  of   the  Circuit 
Court  of   Marion  County  will   be  reversed  with  directions   to 
dismiss   the  petition  for  want    of    equity. 

REVERSED  tflTH  DIRECTIONS, 
Not  to  be  reported   in  full. 
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AGSITDA.  NO.   10. 


Charles  Corcoran, 

Defendant  mirror, 

vs . 

Taylor  Collieries  Company,  a 
Corporation,  and  Taylor  Coal 
Company,  a  Corporation,  " 

Plaintiffs  in  Error. 


271  1X615 


'rror  to 
Circuit  Court  of 
W  i  1 1  i  ains  on  C  cunty . 


ED.:.i7D35  P.  J. 

Cn  August  22,  1903,  Thomas  Stotlar,  being  the  cv:ncr  of  a 
tract  of  land  in  v/illiamson  County,  conveyed  the  same  by  deed 
to  "J. .   H.  Ford,  '.vhich  instrument  contained  the  following  re- 
servation: "Except  the  coal  under  said  land  and  the  right  to 
nine  same  without  "being  amenable  for  any  damages  accruing  there- 
from," The  land  v: as  subsequently  transferred  a  number  of  times, 
each  deed  containing,  in  substance,  the  above  mentioned  except- 
ion. On  December  3,  1910,  a  portion  of  the  premises  wore  sold 
to  Charles  Corcoran,  defendant  in  error,  and  Margaret  Corcoran, 
his  wife;  the  deed  of  conveyance  embodied  the  following  quali- 
fication: Reserving  the  coal  under  said  lot  and  the  right  to 
mine  same,  and  is  not  held  responsible  for  any  damages  that  may 
occur  while  removing  said  coal,  or  after  same  has  been  removed." 

Afterwards,  on  May  27,  1904,  Stotlar  executed  a  mineral 
lease  to  W.  A.  Pcrrinc  of  the  coal  rights  under  such  premises. 
This  was  subsequently  assigned  and  rc-assigned  to  several  lessees, 
until  it  ultimately  came  to  the  plaintiff  in  error,  Taylor 
Collieries  Company,  who  later  transferred  their  interest  therein 


to  the  Iraiiklin  County  Coal  Company. 

Defendant  in  error  inprovod  the  lot  by  the  erection  of  a 
duelling  house  and  other  buildings,  which  ho  was  occupying  on 
April  23,  1925,  uhen,  owing  to  the  removal  of  the  underlying 
coal,  the  surf:  ce  subsided  several  feet,  damaging  the  "buildings 
end  other  improvements  on  the  lot.  Defendant  in  error  sued 
plaintiffs  in  error,  together  uith  the  Franklin  County  Coal 
Company,  to  recover  damages  for  the  injury. 

The  pleadings  upon  which  the  issues  were  finally  tried, 
consisted  of  the  declaration  which,  uith  amendments,  embraced 
eight  counts,  the  first  charging  plaintiffs  in  .rror,  in  re- 
moving the  coal,  failed  to  leave  sufficient  support  for  the 
ground,  in  consequence  of  which  it  subsided;  the  second,  that 
the  subsidence  effected  the  streets  end  alleys,  end  interfered 
uith  egress  and  ingress;  number  three,  that  the  mining  ur.s  neg- 
ligently clone;  the  fourth  uas  substantially  the  seme  es  the 
second,  end  cherged  damages  to  ingress  end  egress,  es  well  as 
to  the  house. 

The  emended  first  edditionel  count  set  forth  that  coal 
ues  removed  from  boneath  the  lot,  end  premises  adjacent  there- 
to, without  artificial  supports  being  provided.  The  third 
edditionel  count  alleged  negligent  mining, and  that  plaintiffs 
in  error  hed  no  interest  in  the  premises,  and  no  right  to  damage 
seme.  Additional  count  number  tuo  cherged  the  removal  of  coal 
from  adjacent  premises,  a  duty  to  suo^ort  the  surface  thereof, 
end  a  deprivation  of  leterel  support,  whereby  the  defendant  in 
error's  lot  wes  damaged.  The  fourth  end  lest  edditionel  count 
cherged  that  the  mining  end  removal  of  the  coal  wes  willfully 
end  wantonly  done. 

To  which  wes  pleeded  the  general  issue,  end  a  special  plea 
of  the  Franklin  County  Coel  Company  to  the  effect  that  it  did 
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not  mine  the  coal.  The  cause  was  tried  before  the  Court  with- 
out a  jury.  At  its  conclusion  the  Court  found  the  Frr.nklin 
County  Coal  Company  not  guilty,  and  found  plaintiffs  in  error 
guilty,  assessing  damages  against  them  in  the  sum  of  '"2,000.00; 
to  review  which  judgment,  this  writ  of  error  was  sued  out. 

Plaintiffs  in  error  principally  contend  that  the  deed 
running  to  defendant  in  error,  which  contained  a  reservation  of 
the  coal  rights  under  the  lot  in  question,  the  right  to  mine  same, 
and  absolution  from  damages  on  account  thereof,  "bars  his  right 
of  recovery. 

It  appears  to  be  the  established  rule,  that  where  an  in- 
strument of  conveyance  contains  a  release  from  all  liability 
for  damages  for  injuries  to  the  surface,  resultant  from  mining 
operations  beneath  the  ground,  transferred  by  the  deed,  the 
covenant  runs  with  the  land  and  is  binding  upon  subsequent 
grantees  of  the  surface.  Corcoran  v.  Franklin  County  Coal 
Co.,  249  111.  ApP.,  at  page  553.  40  C.  J.,  1198,  Sec.  925. 
Not  only  was  such  reservation  in  the  original  deed,  but  was 
likewise  contained  in  the  instruments  of  the  mesne  conveyances, 
down  to  and  including  that  to  defendant  in  error;  so  under  the 
rule,  the  covenant  must  bo  held  as  chargeable  upon  his  owner- 
ship of  the  premises. 

Defendant  in  error  accepted  the  deed  with  knowledge  of 
its  contents,  one  of  which  was  the  reservation  before  referred 
to,  and  in  the  absence  of  fraud  or  misrepresentation,  of  which 
there  is  no  claim  here,  is  bound  by  its  covenants. 

The  effect  of  a  saving  clause,  such  as  the  one  under  con- 
sideration, has  been  passed  upon  in  v?.rious  jurisdictions.  In 
Corcoran  v.  ?ranklin  County  Coal  Co.,  supra,  at  page  554,  this 
court  stated  the  rule  to  be  that  where  a  grantee  stimulates  for 
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the  removal  of  coal  beneath  the  lend,   he  is  acquiring,  and  re- 
leases ell  damages  resultant  to  the  surfr.ee  from  such  rcmovr.l, 
he  cannot,  in  the  evcr.it  of  a  consequent  subsidence  of  the  sur- 
face, require  the  owner  of  the  mineral  estate  to  respond  in 
damages.  The  same  holdings  appear  in  Paull  v.  Island  Coal  Co., 
33  N.  3.  B.,  959  (Ind.).  Charnctski  v.  Miner's  Hills  Coal 
Mining-  Co.,  113  Atl.  Hop.,  633  (Pa.).  Athcrton  v.  Clcarvicw 
Coal  Co.,  110  Atl.  Rep.,  298  (Pa.).  The  language  employed  in 
the  reservation,  in  the  instant  case,  is  not  of  doubtful  im- 
port; on  the  contrary,  is  plain  and  understandable,  and  clear- 
ly evidences  the  intention  of  the  parties.  In  our  opinion, 
its  terms  are  sufficiently  comprehensive  to  absolve  the  lessor 
Stotlar,  or  those  who  trace  their  rights  to  him,  from  respond- 
ing in  damages  to  the  owner  of  the  surface,  for  any  injuries 
occasioned  thereto  "by  the  removal  of  coal  "beneath  the  premises. 

The  fourth  additional  count  of  the  declaration  charges 
plaintiffs  in  error  with  willfully  doing  acts  so  as  to  cause  a 
subsidence  of  the  surface  above  the  mine.  "Je  find  nothing  in 
the  evidence  to  sustain  such  allegations,  and  in  our  opinion 
such  averments  arc  wholly  unproven. 

Upon  a  consideration  of  the  entire  record,  it  is  apparent 
that  plaintiffs  in  error,  in  their  mining  operations,  were  with- 
in their  rights;  that  defendant  in  error  expressly  released  any 
claims  for  damages  ho  might  have  had  against  them  on  account  of 
such  work,  and  that  he  has  failed  to  prove  a  cause  of  action. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  cnt  cr  judgment  finding  plain- 
tiffs in  error  not  guilty. 

Reversed  and  remanded  with  directions. 

Not  to  "be  reported  in  full. 
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This  case  was  before  this  court  at  a  previous  term.  The 
judgment  then  appealed  from  was  reversed  and  the  cause  remanded. 
Clare  v.  Bond  County  Gas  Co.,  267  111.  App.  437. 

After  the  case  was  remanded,  appellee  filed  tv;o  additional 
counts  and  withdrew  all  the  counts  of  the  original  declaration. 
Issue  was  joined  on  the  two  additional  counts  and  a  trial  result- 
ed in  a  verdict  for  appellee  for  C850.  Judgement  was  entered  on 
the  verdict  and  appellant  prosecutes  its  appeal  from  that  judgment. 

The  grounds  upon  which  appellant  seeks  a  reversal  are  that 
the  ovidence  does  not  show  by  a  preponderance  that  appellant  had 
knowledge  that  the  gas  was  leaking  into  the  building  and  that  it 
is  not  shown  that  appellant  was  in  any  way  negligent,  that  appellee 
was  guilty  of  contributory  negligence,  lack  of  evidence  to  support 
the  damages  assessed  and  error  in  giving  instructions  en  behalf 
of  appellee. 

The  gist-of  the  negligence  charged  in  the  first  additional 
count  is  that  appellant  failed  to  shut  off  the  gas  from  said  build- 
ing, having  had  notice  that  gas  was  escaping  into  the  building 
occupied  by  anpellce.  The  second  additional  count  avers  that  prior 


to  December  1,  1931,  appellant  r/as  notified  that  the  gas  pipes 
in  the  building  were  leaking  and  were  not  in  safe  condition  to 
transport  gas  into  the  "building  and  that  appellant  negligently 
continued  to  permit  gas  to  pass  into  the  pipes  in  said  "building. 
The  pleadings  of  appellant  consist  of  the  general  issue  end  eight 
special  pleas. 

In  addition  to  the  facts  recited  in  the  former  opinion  the 
evidence  shows  that  appellant  on  October  31,  1931,  turned  the 
gas  into  said  "building  at  a  valve  owned  and  controlled  "by  it. 
This  valve  was  located  about  seven  feet  outside  the  property 
line  of  the  building,  the  sidewalk  being  between  the  building 
and  the  valve.  The  supply  pipe  for  the  building  extended  from 
the  valve,  under  the  sidewalk,  through  the  south  brick  wall  and 
under  the  first  floor,  a  distance  of  seven  or  eight  feet,  then 
turned  up  through  the  floor  into  a  closet  on  the  west  side  of  the 
main  front  room  of  the  building.  The  meter  was  located  on  the 
north  wall  of  the  closet.  There  was  another  closet  adjoining 
this  on  the  north.  A  gas  pipe  attached  to  the  meter  ran  over- 
head to  a  stove  located  in  another  room.  Immediately  after  the 
gas  v/as  turned  on  at  the  meter  ^oj   appellant  an  odor  of  gas  was 
noticeable  in  appolloeTs  rooms.  She  testifies  that  she  told  Mr. 
Rowland,  president  of  appellant,  that  the  gas  was  very  bad  in 
the  rooms  and  that  she  did  not  know  what  to  do  with  it,  that  he 
told  her  to  call  Mr.  Secrcst,  the  one  who  had  installed  the 
stove  for  appellee,  that  Rowland  and  Secrcst  were  at  her  build- 
ing at  the  same  time,  that  Rowland  told  her  to  put  up  the  win- 
dows and  everything  would  be  all  right  but  not  to  strike  a  match. 
She  says  Rowland  told  her  the  stove  needed  a  pioc  to  convey  the 
fumes  up  the  flue.  The  pipe  was  installed  and  the  gas  odor  con- 
tinued; that  Rowland,  on  another  occasion  made  suggestions  as  to 


what  she  should  do  in  reference  to  the  stove  pipe  and  the  chimney 
in  order  to  check  the  odor  of  gas.  This  extended  over  a  period 
of  three  or  four  weeks.  On  at  least  t.vc  other  occasions,  he  was 
in  the  building,  JLbout  four  weeks  after  the  gas  was  turned  on 
and  after  the  several  conversations  "between  appellee  and  Rowland 
and  his  suggestions  as  to  what  to  do,  Rowland  and  Sccrost  were  at 
appellee's  shop  and  Secrest  tested  the  meter.  He  testifies  that 
the  meter  tested  correctly  and  that  he  reported  the  results  of  the 
test  to  Rowland  and  told  Rowland  there  was  a  leak  somewhere  "be- 
cause of  the  odor  of  gas  and  that  it  must  be  outside  of  the  build- 
ing. Appellee  is  corroborated  by  other  witnesses  and  in  the  main, 
her  evidence  on  these  matters  is  not  denied  by  Rowland. 

On  December  1  following,  appellee's  agent  or  employee  while 
in  search  of  a  tool  to  remove  a  door,  entered  a  closet  where  the 
meter  was  located  and  it  being  dark,  struck  a  match  and  then  pass- 
ed from  this  closet  to  an  adjoining  closet,  the  match  still  burn- 
ing. He  testifies  that  when  about  a  half -step  in  the  latter 
closet,  he  heard  a  hissing  noise  and  blue  flames  "fed  up"  to  the 
match  and  an  explosion  followed.  The  front  end  of  the  building 
was  blown  onto  the  sidewalk,  the  floor  upheaved,  that  part  of 
the  floor  over  the  supply  pipe  being  higher  than  other  parts  of 
the  floor. 

There  is  evidence  to  the  effect  that  the  odor  of  gas  was 
more  noticeable  in  that  part  of  the  building  over  the  supply  pipe 
extending  to  the  meter  than  other  parts,  that  it  was  so  bad  in 
the  closets  that  it  was  necessary  to  keep  the  closet  doors  shut, 
that  it  was  a  different  odor  than  the  odor  in  the  room  where  the 
stove  was  located,  it  being  described  as  a  pungent  or  musty  odor. 

There  is  evidence  in  this  record  if  believed  by  the  jury  to 
warrant  the  finding  that  appellant  had  notice  and  knowledge  or 
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was  chargeable  with  knowledge  that  the  pipes  were  leaking  gas  and 
that  it  was  escaping  into  the  "building. 

A  gas  company  furnishing  gas  is  not  under  the  law  required 
to  examine  or  inspect  the  pipes  of  the  owner  of  the  "building  to 
whom  it  furnishes  gas  and,  generally  speaking,  would  not  be  liable 
to  such  owner  for  an  injury  done  to  him  or  his  property  caused  "by 
excaping  gas,  yet  whore  it  appears  that  the  gas  company  had  such 
notice  or  knowledge  of  the  escaping  gas  as  would  suggest  to  a  per- 
son of  ordinary  care  and  prudence  that  injury  would  result  to  a 
person  using  such  building,  it  then  becomes  the  duty  of  the  gas 
company  to  stop  the  flow  of  gas  into  the  building  until  such  pipes 
are  repaired  and  made  safe  for  transporting  gas.  Clare  v.  Bond 
County  Gas  Company,  Supra;  Southern  Indiana  Gas  Co.  v.  Tyner,  49 
Ind.  App.  475,  97  N.  E.  500;  Windish  v.  People's  Natural  Gas  Co., 
248  Pa.  236,  93  Atl.  1003;  Schmcer  v.  Gas  Light  Co.  of  Syracuse, 
147  N.  Y.  529,  42  N.  S.  202;  12  Ruling  Case  Law,  page  909,  sec- 
tion 49. 

The  proof  shows  that  Williams,  who  struck  the  match  leading 
to  the  explosion  and  v/ho  was  working  for  appellee  at  the  time  of 
the  explosion,  had  been  in  the  building  several  times  prior  tc 
December  1.  He  testifies  that  he  noticed  the  odors  and  on  one 
occasion  went  with  appellee  to  the  office  of  appellant  tc  make 
complaint  about  the  odors  of  gas.   It  is  urged  that  this  amounts 
to  contributory  negligence  and  bars  a-opellee's  right  of  recovery. 

In  general,  the  question  of  contributory  negligence  is  one 
of  fact  and  should  be  submitted  to  the  jury.  Pieiita  v.  Chicago 
City  Railroad  Co.,  284  111.  246. 

The  fact  that  Williams  knew  of  the  cxistance  of  gas  odors 
in  the  rooms  end  struck  a  match  in  the  part  of  the  building  where 
the  odors  were  the  most  noticeable  can  not  be  said  under  the  facts 
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of  this  case,  as  a  matter  of  lev/,  negligence  par  se.     Dottier 

v.   Citizen's  Gag  and  Oil  Cor.1pc.n7,   71  W.  Va.   417;   76  3.  I!.   845; 
Louisville  Gas  Co.,   v.   G-utonkuntz,   82  Ky.   433;   but  it   is  a  cir- 
cumstance to  be  considered  by  the   jury  with  all  the  other  cir- 
cumstojices,    in  determining  whether  appellee  was  guilty  of  con- 
tributory negligence.     All  that  the  law  requires  of  one  acting 
under  circumstances  as  here  is   that  he  shall  exercise  ordinary 
care  for  his  own  safety  and  the  safety  of  his  property.  Under 
the  evidence,    the  verdict  of  the  jury  means   that  appellee  and 
her  agent  were   in  the  exercise   of  due  care  at  the   time  of  and 
immediately  prior   to  the  explosion  and  we  see  no  reason  to 
disturb  that  conclusion. 

Appellant  assigns  as   error  the  giving  of  appellee's  in- 
struction number  one,  which  v/as   in  substance   the  sane   as   in- 
struction number  six  referred  to   in  the  former  opinion  of  this 
court.     This   instruction  told  the   jury   that  if   they  found  that 
the  appellant  knew  or  by  exercise  of  reasonable  care  could  have 
known  that  said  pipes  were  unfit  for  the  transportation  of  gas 
that  then  it  was  the  duty  of  appellant  to   cause  the  service 
pipes   to  be  repaired  by  the  person  whose  duty  it  was  to   do  sc  or  to 
have  the  gas  shut  off  at  the  street  and  failure  in  that  behalf  con- 
stituted negligence.     This  court     reversed  the   former  judgment  on 
the  grounds  that  the  acts  of  negligence  proven  did  not   supoort 
the  averments  of  the  declaration.     Instruction  number  six  was 
commented  upon  in  that  connection.     Under   the  negligence  charged 
in  the  additional  counts, the  evidence  in  the  case  and  upon  the 
authorities  cited,   instruction  number  one  was  applicable  and  no 
error  was  committed  in  giving  it. 

Appellant  questions  the  sufficiency  of  the  evidence  to  sup- 
port  the  verdict  on  tho  value  of  the  property  destroyed.     Appellee 
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testifies  that  she  had  been  conducting  this  shop  about  three 
months;  that  v/hon  she  v?ont  into  business,  she  priced  fixtures 
and  bought  these  and  is  familiar  with  the  fair  cash  market  value 
of  the  sane  and  gave  her  opinion  as  to  that  value.  She  testi- 
fies the  sane  in  reference  to  the  stock  of  goods  destroyed,  add- 
ing that  for  three  months  she  had  b  "night  and  sold  this  kind  of 
merchandise.  Appellant  offered  no  evidence  upon  the  question  of 
value.  The  finding  of  the  jury  is  within  the  range  of  the  testi- 
mony and  should  not  be  disturbed. 

In  our  opinion  there  is  no  reversible  error  in  the  record 
and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Not  to  be  reported  in  full. 
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Appellants  filed  their  bill  in  the  Circuit  Court  of  Madison 
County,  seeking  cancellation  of  a  certain  lease. 

The  facts  as  disclosed  "by  the  evidence  and  pleadings  are 
that  appellants  have  for  several  years  been  engaged  in  operating 
a  restaurant  rnd  lunch  room  in  the  City  of  Alton.  Appellees  ov/ncd 
or  had  control  of  a  building  knov/n  as  the  Wcad  building,  which  was 
located  near  to  and  in  the  same  block  as  appellants'  restaurant. 
In  July,  1929,  appellees  leased  one  of  their  rooms  to  A.  3.  Cox 
&  Sons  for  a  period  of  five  years,  beginning  October  first  follow- 
ing, to  be  used  as  a  news  stand  and  other  commercial  enterprise. 
October  10,  1929,  appellees  leased  to  appellants  another  of  their 
rooms  for  a  period  of  seven  years,  beginning  October  fifteenth  at 
a  rental  of  ."150.  per  month,  payable  monthly  in  advance.  There  was 
no   restriction  as  to  use  except  it  should  not  be  used  in  violation 
of  law  or  ordinance.  Appellants  never  occupied  the  room  but  sub- 


lot,  which  they  had  a  right  to  do  under  the  lease,  to  William  B. 
Schmocller  for  0125.  per  month.  Tho  lcr.se  contained  the  following 
clause,  "And  the  said  parties  of  the  first  part  agree  that  they 
will  not  lease  any  part  of  said  "building  to  "be  used  as  a  restaurant 
or  lunch  room." 

In  April,  1931,  Cox  and  Sons  "began  selling  sandwiches  and 
October  following  included  in  their  "business  the  sale  of  light 
lunches.  Appellants  made  protest  to  appellees  of  the  violation 
of  this  clause  in  their  lease.  Other  conversations  followed  soon 
after  in  reference  to  tho  natter  "but  Cox  and  Sons  continued  to 
sell  sandwiches  and  lunches.  Appellants  continued  to  pay  the 
rental  of  '','150.  per  month  until  November,  1931.  For  November 
appellants  paid  ''112.50  and  for  the  months  of  December,  January 
and  February  following,  they  paid  0125.  per  month.  No  other  pay- 
ments were  ever  made. 

In  October,  1932,  appellants  filed  their  bill  alleging  the 
making  of  the  lease,  the  violation  in  permitting  Cox  and  Sons  to 
operate  a  lunch  room,  claimed  their  restaurant  business  had  been 
greatly  damaged,  that  appellees  had  threatened  suit  for  rents  and 
asked  for  cancellation  of  the  lease  and  allowance  of  damages. 
Appellees'  answer  admitted  the  lease,  but  denied  they  had  broken 
any  of  its  terms.  They  also  filed  a  cross  bill,  making  appellants 
cross  defendants,  alleged  the  lease  to  be  in  full  force,  that 
appellants  were  in  arrears  on  their  rent  and  asked  for  an  accounting 
of  the  same.  Appellants  answer  denied  the  lease  was  in  force  and 
denied  that  rentals  wcro  due. 

The  case  was  heard  before  the  court  and  a  decree  was  entered 
finding  that  the  clause  in  appellants'  lease  wherein  the  appellees 
agreed  not  to  lease  any  part  of  said  building  for  restaurant  or 
lunch  room  purposes  was  a  vital  part  of  the  consideration  for  lcas- 
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ing  of  said  rooms,  that  appellees  had  violated  the  terns  of  said 
loose  but  that  appellants  were  at  the  time  of  filing  their  bill 
in  default  of  rental  payments  and  that  the  only  relief  they  wore 
entitled  to  was  a  cancellation  of  the  loo,se  upon  paying  a  reason- 
able rental  for  the  period  that  Cox's  served  lunches.  A  decree 
was  entered  cancelling  the  lease  as  of  date  of  January  14,  1933, 
the  date  the  court  announced  his  findings,  and  found  a  reasonable 
rental  to  be  '"1312.50,  or  ';125.  per  month,  and  entered  a  money 
decree  against  appellants  for  that  amount.  Appellants  perfected 
their  appeal  and  assign  as  errors  (1)  that  the  court  erred  in  not 
cancelling  the  lease  as  of  March  1,  1932,  (2)  that  the  court  erred 
in  reopening  the  case  on  motion  of  appellees  for  the  introduction 
of  evidence  of  damages  after  the  court  had  announced  his  findings, 
and  (3)  error  in  entering  money  judgment  against  appellants. 
Appellees  assign  cross  errors  claiming  that  they  were  entitled  to 
rental  as  fixed  by  the  lease  of  *150.  per  month  and  that  there  was 
error  in  reducing  it  025.  per  month,  or  a  total  deduction  of  ^375. 

There  was  no  provision  in  the  lease  that  the  violation  of 
the  foregoing  clause  would  operate  as  a  discharge  of  the  lessees. 
In  the  absence  of  such  a  provision  it  becomes  a  question  for  the 
court  to  determine  whether  or  not  the  default  is  in  a  matter  which 
is  vital  to  the  contract,  for  if  it  is  not,  the  contract  will  not 
be  discharged.  City  of  Belleville  vs.  Citizens  Horse  Railway  Co. 
152  111.  171;  People  vs.  Central  Union  Telephone  Co.  232  111.  260; 
University  Club  vs.  Deakin,  265  111.  257.  The  evidence  warrants 
the  finding  that  the  clause  wherein  lessors  covenanted  against 
renting  other  rooms  in  the  building  for  restaurant  or  lunch  room 
purposes  was  vital  to  the  leo.se  and  formed  a  material  port  of 
the  consideration  for  appellants  entering  into  it.  University 
Club  vs.  Deakin,  supra. 
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Appellees  contend  that  the  clause  was  directed  at  future  acts 
of  leasing,  and  having  made  the  Cox  lease  prior  to  appellants 
lease  there  v;as  no  violation  of  it.  The  view  we  take  of  this 
case  makes  it  unnecessary  to  pass  on  that  question,  hut  assuming 
that  there  was  a  violation  of  it  then  appellees  were  thereby  de- 
priving appellants  of  the  enjoyment  of  the  premises  leased,  in 
accordance  with  the  benefits  and  rights  set  forth  in  the  contract. 
It  amounted  to  an  eviction.  In  Auto  Sup.  Co.  vs.  Scene- in-Action 
Corp.  340  111.  196  the  court  said  "The  eviction  which  will  dis- 
charge the  liability  of  the  tenant  to  pay  rent  is  not  necessarily 
an  actual  physical  expulsion  from  the  premises  or  some  part  of 
them,  but  any  act  of  the  landlord  which  renders  the  lease  unavail- 
ing to  the  tenant  or  deprives  him  of  the  beneficial  enjoyment  of 
the  premises  constitutes  a  constructive  eviction  of  the  tenant 
which  exonerates  him  from  the  terms  and  conditions  of  the  lease, 
and  he  may  abandon  it.  There  can  bo  no  constructive  eviction, 
however,  without  the  vacating  of  the  premises.  Where  a  tenant 
fails  to  surrender  possession  after  the  landlord's  commission  of 
acts  justifying  the  abandonment  of  the  premises  the  liability  for 
rent  will  continue  so  long  as  possession  of  the  premises  is  con- 
tinued." Chicago  Legal  News  Co.  vs.  Browne,  103  111.  317;  Keating 
vs.  Springer,  146  111.  431;  Barrett  vs.  Boddie,  153  111.  479. 

Under  the  rule  as  announced  in  the  foregoing  authorities  there 
was  no  error  in  the  courts  refusal  to  cancel  the  lease  as  of  March 
1st,  1932,  unless  appellants  abandoned  the  premises  at  that  time. 
The  evidence  docs  not  disclose  any  action  taken  by  appellants 
towards  vacating  the  premises.  There  were  several  conversations 
between  the  parties  where  cancellation  of  the  lease  and  payment 
of  damages  were  discussed,  but  no  agreement  reached  on  either  sub- 
ject. Schmoellcr  continued  to  occupy  the  premises,  and  it  docs 
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not  appear  that  appellants  loasc  with  Schmocllcr  nas  assigned 
to  appellees  or  that  he  attorned  to  them.  Appellants  in  their 
bill  filed  October  10,  1932  allege  that  the  lease  is  then  in 
force;  that  they  had  sublet  it  to  Schmoellcr  and  he  occupies 
the  promises;  that  while  they  are  obligated  to  pay  ^150.  per 
month  Schnoellcr  pays  to  them  only  $125.  Under  this  state  of 
$acts  there  was  no  such  abandonment  of  the  premises  as  v/ouid 
operate  to  discharge  appellants  from  payment  of  rents. 

The  only  cross  error  assigned  by  appellee  is  to  the  part 
of  the  decree  allowing  appellants  a  reduction  of  $25.  per  month 
from  the  contract  amount  of  $150.  for  a  period  of  fifteen  months. 
The  court  found  that  there  had  been  a  violation  of  the  terms  of 
the  lease  and  that  appellants  were  liable  only  for  a  reasonable 
rental  during  the  fifteen  month  period  that  Cox7s  were  selling 
lunches.  No  evidence  was  offered  upon  what  was  a  reasonable 
rental,  and  furthermore  under  the  facts,  as  found,  and  under  the 
authorities  cited  appellants  were  liable  for  the  rental  of  $150« 
per  month  to  January  14,  1933,  or  a  total  of  01637.50. 

The  introduction  of  evidence  before  the  court  was  started 
October  22,  1932.  Both  parties  introduced  evidence  on  that  date 
and  rested  their  case.  Later,  the  same  day,  the  court  on  motion 
of  appellants  re-openod  the  case  for  further  evidence.  During 
the  hearing  on  this  date  the  chancellor  announced  that  either 
party  could,  at  a  later  date,  introduce  evidence  on  the  question 
of  damages  if  it  became  an  issue.  Other  hearings  were  held  sub- 
sequent to  that  date  and  prior  to  January  14th.  On  that  date 
the  chancellor- announced  his  findings  and  made  an  entry  on  the 
court  docket  briefly  reciting  findings  of  fact  and  concluded  it 
"as  per  decree  to  be  approved  by  the  court."  The  decree,  as 
approved,  was  entered  February  20th.  After  January  14th  and 


prior  to  the  entering  of  the  final  decree  the  court,  on  motion 
of  appellee,  rc-opened  the  case  and  heard  evidence  on  the  amount 
of  unpaid  rent.  Appellants  objected  on  the  grounds  the  case  was 
closed  January  14th,  and  that  they  had  no  notice  of  the  hearing. 
The  objections  wore  over-ruled.  During  the  arguments  leading  to 
the  ruling  of  the  court,  solicitor  for  appellee  suggested  that 
if  appellants  had  any  rebuttal  evidence  that  the  case  be  sent  for 
a  day  certain.  Then  the  following  colloquy  took  place: 

Court:   I  suggest,  Judge  Trares,  that  you  and  Mr.  Jacoby 
indicate  some  date  you  want  this  continued  to  for 
ycu  to  answer  this  testimony. 

Judge  Trares:  I  would  like  to  have  a  ruling  on  my  object- 
ion first. 

Court:  Objection  to  the  testimony  will  be  over-ruled. 
(Exception  by  complainants) 

Judge  Trares:  The  cross  defendants  are  not  asking  that  this 
case  be  re-set,  having  objected  to  the  ruling  of  the 
Court,  wo  are  standing  by  our  objections. 

Court:  Objections  over-ruled. 

In  Brclsford  vs.  Community  High  School  District  328  111.  27, 
the  court  said,  :,Thc  order  of  the  introduction  of  evidence  rests 
in  the  sound  discretion  of  the  court,  "nd  the  exercise  of  such 
discretion  by  allowing  the  case  to  be  opened  for  hearing  further 
evidence  after  both  parties  had  rested  and  the  cause  had  been 
taken  under  advisement  by  the  court  will  not  be  interfered  with 
except  fcr  clear  abuse." 

A  decree  in  equity  is  not  final  until  approved  by  the  chan- 
cellor and  filed  for  record.  His  mere  oral  announcement  of  the 
decision  and  the  grounds  upon  which  it  is  based  is  not  controll- 
ing. The  whole  matter  is  completely  under  his  control  and  is 
subject  to  be  altered,  changed  or  even  disregarded,  until  the 
written  decree  is  approved  and  filed  for  record.  Brclsford  vs. 
Community  High  School  District,  supra;  Moore  vs.  Shook,  276  111. 
47;  Cameron  vs.  Clinton,  259  111.  599.  There  was  no  abuse  of 
discretion  in  re-opening  the  case  for  the  introduction  of  evidence. 


The  decree  of  the  Circuit  Court  of  Madison  County  is  affirm- 
ed, except  as  to  the  amount  of  the  money  judgment  in  favor  of 
appellees  and  against  appellants;  said  judgment  should  be  for 
01687. 50,  and  the  cause  is  remanded  with  directions  to  the  court 
to  enter  money  decree  for  said  amount. 

Reversed  and  Bcmandcd  with  Directions. 

Not  to  be  reported  in  full. 
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TEHH  NO.    17. 


STATE   0?   ILLINOIS, 

APPELLATE   COURT, 

FOURTH   DISTRICT. 

MAY   TERM,    A.    D.    1933. 


SEP  18  1933 


CLERK  OF  THE  APPELLATE  COURT 

FOURTH  DISTRICT  OF  ILLINOIS 


Thomas  O'Conncll, 

Defendant  in  Error, 

vs. 

Charles  L.    Che  If, 

Plaintiff   in  Error. 


AGENDA  NO.    19. 

271  I  A 

Error,  to,      *     "■■     J-.ilc 

-CirqAl'it   Court   of, 
East  St.    Louis. 


_-' 


MURPHY,    J. 

Plaintiff  in  error,  herein  referred  to  as  defendant  "brings 
this  suit  to  reverse  a  judgment  obtained  against  him  by  defend- 
ant in  error,  herein  referred  to  as  plaintiff,  in  the  city  court 
of  East  St.  Louis,  for  injuries  alleged  to  have  "been  sustained 
hy  plaintiff  when  he  v;as  struck  "by  defendant's  automobile. 

The  amended  declaration  consisted  of  two  counts,  the  first 
charging  general  negligence  on  the  part  of  defendant  in  the 
operation  of  his  automobile  and  the  second  count  rcilful  and  vranton 
negligence.   The  defendant  filed  the  general  issue  plea.   The  jury 
returned  a  verdict  in  favor  of  plaintiff  for  05000.  and  after  over- 
ruling a  motion  fcr  a  nor;  trial  judgment  was  entered  on  the  verdict. 

Defendant  made  a  motion  to  direct  a  verdict  r t  the  close  cf 
plaintiff's  evidence  and  at  the  close  of  all  the  evidence.   The 
court  directed  a  verdict  cf  not  guilty  as  tc  the  second  count  and 
overruled  it  as  to  the  first  count. 

The  defendant  urges  as  grounds  fcr  reversal  the  insufficiency 
of  the  evidence  to  prove  due  c^.rc  on  the  part  of  the  plaintiff, 
no  evidence  of  negligence  cf  the  defendant,  error  in  the  instruc- 
tions and  that  the  verdict,  is  excessive.   Defendant  assigns  cross 
error  on  the  ruling  of  the  court  in  directing  a  verdict  of  net 


guilty  ^n  the  secend  count. 

The  accident  \::\s   allogod  to  have  eccurod  at  the  southeast 
corner  ^f  the  intersection  of  Sixth  Street  end  Illinois  Avenue 
in  East  St.  Louis,  Illinois  Avenue  extends  or.st  and  wost,  is  pcvc'i 
and  h-s  two  strict  car  tracks  in  the  center  of  the  strcot.   Sixth 
strict  cresses  the  avenue  at  right  angles,  end  is  paved.   At  the 
time  of  the  -Occident  there  wns  a  stop  sign  m   Sixth  Street  just 
south  of  the  intersection  to  stop  the  northbound  trrffic  on  Sixth 
Street  "before  entering  Illinois  Avenue. 

About  Seven  O'clock  on  the  evening  of  October  29,  1931, 
plaintiff  w~s  walking  cast  on  the  sidewalk  on  the  south  side  of 
Illinois  Avenue.   Defendant  was  driving  his  aut emobllo  north  on 
Sixth  Street  and  when  plaintiff  was  near  the  ^.st  curb  line  of 
Sixth  street  ho  was  struck  by  defendant's  car  knocking  him  down, 
"breaking  his  right  leg  and  causing  injuries  to  his  head  and  body. 

Plaintiff  testifies  that  before  he  s^toppoa  from  the  sidewaik 
on  to  Sixth  Street  lie  looked  both  ways  and  did  not;  see  any  auto- 
mobile that  he  started  to  walk  across  the  street  to  the  sidewalk 
on  the  other  side,  that  when  he  was  in  the  center  of  the  street 
he  looked  again  to  the  right  and  did  not  see  any  automobile  or 
lights  and  did  not  hear  any  warning,  that  when  he  was  o.bcut  three 
feet  from  the  cast  curb  he  was  struck  by  the  automobile.   He 
testified  that  it  was  light  and  he  could  sec  a  distanco  of  a  block. 

Herbert  Monahan  who,  -.t  the  time  of   the  accident,  was  in 
front  of  his  place  of  business  on  Illinois  Avenue  and  one  hun- 
dred and  fifty  feet  cast  of  Sixth  Street  testifies  that  he  saw 
the  plaintiff  crossing  the  strcot  before  the  recident  and  there 
was  nothing  in  his  walk  or  manner  ."f  crossing  the  street  that 
attracted  his  attention,  that  he  did  not  see  ctcf ondant's  automo- 
bile until  it  struck  plaintiff,  that  he  did  not  hear  any  warning 


or  sound  from  the  nutumoTjilo* 

In  addition  plaintiff  introduces  the  ovidonoe  ot   Dr.  Camp- 
bcll  find  cert -in  police  offioors  as  tc  conversations  had  with 
defendant  soon  after  the  accident,  the  substance  of  which  nas  that 
the  defendant  had  said  trio  accident  occured  at  the  Sixth  Street 
intersection,  that  he  did  not  see  plairtiff  until  after  he  hit 
him  and  that  ho  didn't  knew  there  77as  a  step  sign  on   Si::th  Street. 

Th^rc  is  a  conflict  in  the  evidence  upon  some  points  parti- 
cularly -3  to  where  the  accident  occured.   Defendant  and  his 
T/itncssos  tostificd  that  it  occurred  at  the  intersection  of 
Fifth  Street  and  Illinois  Avenue,  "but  it  is  rvowrrcnt  that  all 
testified  to  the  sruao  accident.   There  was  sufficient  f'-cts  be- 
fore the  jury  that  they  could  judge  of  the  cre^itability  of  the 
witnesses  and  the  weight  to  be  given  to  their  testimony. 

Defendant  and  three  persons  who  were  in  the  automobile 
v.lth  him  at  the  time  of  tic  accident  testified  that  they  did 
not  sec  plaintiff  before  he  was  struck.   All  of.  them  testify 
that  defendant  stopped  his  automobile  at  the  stop  sign  and  when 
the  car  str.rted  and  had  moved  a  few  feet  they  felt  the  shock  of 
the  car;  that  defendant  brought  his  automobile  tc  a  stop  near  the 
street  car  tracks  in  Illinois  Avenue  and  that  they  found  plain- 
tiff lying  on  the  pavement. 

The  burden  of  Proof  of  due  c-rc  rests  en  the  plaintiff  and 
if  there  is  any  ovidonoe  tending  to  prove  duo  c~rc  on   the  part 
of  the  plaintiff  it  then  is  a  question  of  f-ct  for  the  jury. 

The  only  question  for  a  court  to  determine  is  whether  there 
is  evidence  that  tends  to  prove  such  c",rc.  A  court  can  only 
determine  adversely  to  the  plaintiff  when  no  other  conclusion 
c^n  be  reasonably  drawn  from  the  evidence  that  is  favorable  to 
the  plaintiff.   Pienta  v.  Chicago  City  Ry.  Co.  884  111.  246. 


On  the  facts  as  thoy  appear  in  this  record  the  question  uhethcr 
plaintiff  was  guilty  of  contributory  negligence  was  properly 
submitted  to  the  jury.   Gannon  v.  Kiel,  252  111.  App.  550. 

The  contention  of  the  defendant  that  there  is  "no  evidence 
whatever  of  any  negligence  on  the  part  of  the  defendant"   can- 
not he  sustainod.  He  testifies  he  did  not  sec  plaintiff  until 
after  the  car  hit  him,  that  he  stopped  at  the  stop  sign  and  moved 
only  a  few  feet  at  a  slov:  speed  before  he  struck  the  plaintiff. 
He  is  corroborated  in  this  by  threo  witnesses  who  were  in  the 
automobile  with  him.  Even  though  he  come  to  a  full  stop  at  the 
stop  sign  he  had  not  fully  discharged  his  duty  as  to  pedestrians 
that  might  be  crossing  in  front  of  him.   It  was  his  duty  to  be 
on  the  lookout  for  pedestrians  and  to  have  his  car  under  con- 
trol and  if  he  saw  plaintiff  crossing  the  street  to  give  reason- 
able warning  of  his  approach  and  to  use  every  reasonable  pre- 
caution to  avoid  injuring  him  and  if  necessary  stop  his  car  until 
he  could  safely  proceed.   Gannon  v.  Kiel,  supra. 

Under  the  facts  in  this  record  we  are  of  the  opinion  the 
court  properly  submitted  the  case  to  the  jury  and  that  their 
finding  should  not  be  disturbed. 

Instruction  number  4  given  at  the  request  of  plaintiff  told 
the  jury  of  the  various  elements  that  they  should  take  into 
consideration  in  assessing  damages  in  the  event  they  found  for 
the  plaintiff.   Defendant  contends  there  was  no  evidence  to  sup- 
port that  part  of  the  instruction  which  referred  to  "his  inability 
to  v/ork  in  his  usual  line  of  employment  in  the  past  and  in  the 
future  and  the  probable  duration  of  such  disability,  if  shown  by 
the  evidence"  As  an  element  of  damage.  Plaintiff  testified  that 
he  had  been  employed  as  a  guard  at  the  freight  house  of  the 
Pennsylvania  railroad  for  thirty  years,  and  that  he  received  one 


hundred  dollars  a  month  for  such  scrviocs.  The  physician,  Dr. 
Campbell  who  hr.d  troatcd  him  for  the  injurios  sustained  testified 
as  to  the  probable  duration  of  his  incapacity  to  work  and  gayc 
his  opinion  as  to  the  permanency  of  the  injuries.  None  of  the 
evidence  was  contradicted  and  it  formed  a  basis  for  the  giving 
of  the  instruction.   There  v/as  no  error  in  the  giving  of  the 
instruction  number  4. 

Defendant's  contention  that  the  verdict  is  excessive  can- 
not bo  sustained.   The  totrl  pecuniary  loss  on  account  of  hos- 
pital care,  medical  attention  and  loss  of  time  exceeded  $1400.00. 
There  is  evidence  tending  to  prove  that  there  will  be  further 
medical  expense  and  loss  of  time.   The  plaintiff  received  a  cut 
over  the  right  temple  extending  to  the  bone,  which  will  leave  a 
sc°r,  suffered  a  slight  concussion  from  which  he  has  headaches 
and  dizziness.  He  suffered  considerable  pain  for  a  period  of 
several  months.   The  fibula  f-  the  right  leg  wr.s  fractured  and 
as  a  result  he  had  not  been  able  to  return  to  his  usual  w  ork. 
The  medical  testimony  w^.s  that  there  would  not  be  a  complete  re- 
covery, and  there  v;ould  always  be  restriction  in  the  movements 
of  the  knee.  There  is  nothing  in  the  record  to  warrant  the  con- 
clusion that  the  verdict  was  the  result  of  bias  or  prejudice  of 
the  jury,  or  that  it  was  so  excessive  as  to  demand  a  retrial. 

The  conclusions  we  have  announced  on  errors  assigned  by 
defendant  make  it  unnecessary  for  us  to  consider  the  cross  error 
assigned  on  the  action  of  the  court  in  directing  a  verdict  cf  not 
guilty  on  the  wilful  negligence  count. 

Finding  no  reversible  error  in  the  record  the  judgment  cf  the 
trial  court  will  be  affirmed. 

Ju  dgmon t  Af f  irmc  d . 
Not  to  be  reported  in  full. 
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Appellant, 
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Paul  Dupec, 
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271  I. A.  616 


Appeal  from, 

Circuit  Court  of,| 
Madison  County. 


MURPHY,  J. 

This  suit  W"s  brought  by  W.  F.  Wayne,  acta inistrn tor  of  the 

estate  of  Orrin  V.   Black,  deceased,  appellee,  against  S.  L. 
Wilcoxson,  appellant  and  Paul  Dupec  to  rccovor  damage $  for  the 
death  of  Plaintiff's  intestate,  v:hich  was  the  result  of  injuries 
sustained  when  the  automobiles  driven  by  appellant  and  Dupee, 
respectively,  collided  at  the  intersection  of  Hillsboro  Avenue 
and  Buchanan  Street  in  the  City  of  Edwardsvillc.   The  -ccident 
happened,  about  ten  o'clock  on  the  evening  of  June  2,  1932. 

Hillsboro  Avenue  extends  cast  and  west  and  Buchanan  Street. 
north  and  south.   Both  arc  paved  stroets  and  arc  in  a  residence 
district.  Hillsboro  Avenue  is  about  thirty-five  feet  wide  at 
the  intersection  and  Buchanan  Street  is  about  thirty  feet.  At 
one  time  State  Route  No,  Four  from  Springfield  to  St.  Louis  w~s 
routed  over  Hillsboro  Avenue  but  the  evidence  is  not  eloar  r.s  to 
whether  it  w~s  so  used  at  the  time  of  the  accident.   There  was 
a  step  sign  on  Buchanan  Street,  south  of  Hillsboro  Avenue  to 


stop  traffic  before  ontcring  Hillsboro  Avenue.  Appellant  was 
driving  west  on  Hillsboro  Avenue,  Dupec  was  driving  north  on 
Buchanan  Street.   There  was  a  telephone  pole  standing  on  the 
boulevard  just  hack  ..f  the  ourb  and  not  far  from  the  sidewalk 
on  the  north  side  of  Hillsboro  Avenue  and  ten  or  twelve  feet 
west  of  the  -.vest  curb  line  of  Buchanan  Street.   The  street 
light  at  "the  intersection  was  burning.   The  deceased,  a  bey 
seventeen  years  of  age,  and  a  girl  companion  wore  on  the  sidc- 
waJk.at  or  near  the  northwest  corner  of  the  intersection.  When 
the  rear  of  appellant's  automobilo  was  on  or  near  the  center  cf 
Buchanan  Street,  as  extended  across  the  intersection,  the  Dupee 
car  collided  With  the  left  rear  of  appellant's  car. 

As  a  result  of  the  collision,  appellant's  automobile  swung 
to  the  north  and  the  right  rear  of  the  car  crashed  into  the 
telephone  pole,  breaking  it,  and  coming  to  a  stop  with  the  rear 
end  on  the  back  cf  the  curb,  headed  in  a  southwesterly  direction, 
The' distance  from  where  the  appellant's  car  was  struck  to  v.hcrc 
it  stopped  Was  twenty-five  or  thirty  feet.   It  decs  net  appear 
th" t  any  part  of  appellant's  car  was  off  the  paved  part  cf 
Hillsboro  Avenue  except  the  rear.   The  evidence  -does  not  show 
what  part  of  the  car  struck  the  deceased.   Ho  was  killed  in- 
stantly and  after  the  car  came  to  a  stop,  his  body  was  found 
lying  back  of  the  curb  and  eight  or  ten  feet  west  of  the  pole. 
The  girl's  body  was  found  thirty  to  thirty-five  feet  farther 
west.  No  part  cf  appellant's  err  was  damaged  except  the  rear 
half.   The  Dupee  automobile  came  to  a  stop  fifteen  or  twenty  feet 
north  jf  Plillsboro  Avenue. 

There  were  several  eye  witnesses  to  the  accident.   Matilda 
Seaburgcr,  testifying  for  appellee,  says  she  Was  sitting  at  the 
window  in  her  residence  at  tho  northeast  corner  of  the  intersec- 
tion and  her  attention  was  attracted  to  it  by  the  crash.   On 
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direct  examinationi    sho  stated  that  she  saw  both  cut. -mobiles 
and   "both  wore   going  fast.      On  cross   examination,   v:hcn  being 
interrogated   in  reference  tc  the   speed  of  appellant's  automo- 
bile,   she   stated   that  thorc  was  nothing  about  the    speed   of  his 
car  that  attracted  her  attention  until  they  crashed  -t  the    in- 
tersection.     She   did  not   give   any   opinion  as   to   the  miles  per 
hour  cither  car  was  traveling. 

Robert  Funkc,    testifying  for  appellee,    stated  that  he  was 
going  east   c.n  Hillsborc  Avenue  and  was  at   the   time  of   the 
collision,    about  twenty  or  twenty-five  feet   east    :f  3uchanan 
Street.     He   saw  appellant's  automobile  when  he  was  at  the  center 
of  Buchanan  Street  and  appellant  was  then  about   one  hundrod  and 
fifty  feet  away.      The   car  had  lights  burning.      There  wasn't  any- 
thing about   tho  movement   or  action  of  the   car   that  attracted 
his  attention   to   it  until  after  the   crash.      V/hcn  he  was  about 
the   center  of  Buchanan  Street,   ho  saw   the   Dupoc   automobile   com- 
ing from  the   south  about  three  hundred  and  fifty  feet   r»way.      He 
gave  as  his   opinion  that   the  Dupcc  automobile  was,    at   the   time 
it  reached  Hillsboro  Avenue,    traveling  thirty-five   to  forty- 
five  miles  per  hour.      He   did  not   observe  the  Ullcoxson  car 
sufficiently  to   estimate   its   speed.      The   Dupcc   automobile   did 
not  stop    or  slow   down  before   entering  Hillsboro  Avenue   and  was 
at   the   time   it   crashed   into   the  tfilcoxson  automobile,    traveling 
thirty-five    to   forty-five  miles   per  hour. 

John  Haliburton,    the   only   one    of  the   occupants   of  the 
Dupce  automobile   to   testify,    stated  that  he   saw  a  "flash"    of 
the  V.'ilcoxson  car  when  it  was  about  fifteen  or  twenty  feet  a;. ay; 
that   it  was   coming  "awful  fast",      when  he   saw  the  WilcoXson  car, 
it  was  about  fifteen  or  twenty  feet  away  and  he  saw   tho  flash  of 
if,   he   didn't  know  whether   it  was   to   the    right   or  loft,    he   thought 
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it  was  in  front  of  them.   On  cross  examination,  he  admitted, 
testifying  at  the  coroner's  inquest  to  the  offect  that  he  didn't 
sec  what  happened,  that  he  was  engaged  in  conversation  with 
the  other  occupants  of  the  cr.r. 

The  eye  witnesses  to  the  accident  testifying  on  "behalf  of 
the  appellant,  consist  of  Raymond  Hoffman  and  his  wife  and  his 
v.'ife's  mother,  Mrs.  Schneider.   They  wore  driving  cast  on 
Hillsboro  Avenue  in  their  automobile,  Mr.  and  Mrs.  Hoffman  in 
the  front  scat  and  Mrs.  Schneider  in  the  rear  scat  and  were 
within  a  "block  of  Buchanan  Street  when  their  attention  was  first 
attracted  to  the  noise  of  the  Dupee  oar.   Mr.  Hoffman  testified 
that  v/hen  he  was  approaching  Buchanan  Street,  he  slewed  dorm  to 
as  slow  as  a  walk  in  order  to  let  the  Dupee  car  pass  in  front. 
When  he  first  noticed  the  Wilcexson  automobile,  it  was  not  quite 
in  the  centor  of  the  intersection  and  was  traveling  ah out  twenty 
miles  per  hour.   The  Dupee  automobile  did  not  change  its  speed 
before  entering  the  intersection  and  was  at  the  time  of  the 
collision,  going  not  less  than  forty  miles  per  hour.   Both  cars 
had  head  lights  burning.   The  YTilcoxson  automobile  reached  the 
intersection  first  and  it  was  in  the  center  of  the  intersection 
when  the  Dupee  car  was  about  fifteen  feet  away,   v/hen  the  cars 
collided,  the  roar  of  the  Wilcoxson  automobile  was  in  the  center 
of  the  intersection  and  on  the  north  side  of  Hillsboro  Avenue. 
Mrs.  Huffman  testified  chc  noticed  the  Dupee  car  when  it 
was  about  three  hundred  feet  from  Hillsboro  Avenue;  that  it  was 
traveling  thirty-five  to  forty  miles  per  hour  and  that  she  first 
observed  appellant's  car  about  fifty  feet  oast  of  the  intersec- 
tion and  that  his  car  was  in  the  middle  of  the  intersection  when 
the  Dupee  car  crossed  in  front  of  them  and  hit  the  back  of  the 
appellant's  automobile;  that  the  Wilcoxson  car  entered  the 


intersection  first  and  when  the  front  cf  his  c-.r  wont  into  the 
intersection,  the  Dupoo  c -.r  was  about  eight  feet  from  Hillsbcrc 
Avenue.  At  the  time  of  the  oolli'sion,  the  Dupcc  car  was  travel- 
ing between  thirty-five  and  forty  miles  per  hour.   The  Dupcc 
c^r  hit  the  appellant's  car  and  it  swung  around,  the  roar  end 
striking  the  telephone  pole. 

Mrs.  Schneider  testified  that  she  first  saw  the  Y7ilco::son  . 
car  when  it  was  about  seventy-five  feet  from  Buchanan  Street 
and  gave  as  her  opinion  that  it  was  not  travoling  more  than 
twenty  miles  an  hour.   She  did  not  sec  the  'Tilcoxscn  car  come 
into  the  intersection  and  did  not  see  the  collision.   TThcn  she 
saw  the  '"'ileoxson  c°r  ah  out  seventy-five  feet  cast  of  Buchanan 
Street,  the  Dupcc  car  was  one  hundred  and  fifty  to  two  hundred 
feet  away. 

Two  other  parties  who  testified  for  appellant  wcro  walking 
on  the  south  side  of  Hillsboro  Avenue,  east  of  Buchanan  Street. 
Their  attention  had  not  been  attracted  to  either  of  the  c  rs 
prior  to  the  time  of  the  collision  and  did  not  sec  them  collide. 

The  declaration  consists  of  tv/o  counts,  the  first  count 
charges  both  defendants  with  general  negligence  in  the  operation 
of  their  respective  automobiles;  the  negligence  averred  in  the 
second  count  is  that  the  defendants  operated  their  automobiles 
at  said  intersection  at  a  speed  grc~.t^r  than  twenty  miles  per 
hour  and  which  w s  greater  than  reasonable  and  proper,  having 
due  regard  to  traffic  on  s~id  street.   Each  cf  the  defendants 
filed  a  general  issue  plea.   At  the  close  of  plaintiff's  evidence 
and  at  the  close  of  all  the  evidence,  appellant  made  a  motion 
to  direct  a  verdict  for  him,  which  motion  was  overruled.   The 
jury  returned  a  verdict  against  both  defendants  for  $6266. 
Motion  for  new  trial  was  overruled  and  judgment  entered  on  the 
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verdict.      Appollant  perfects  his  separate   appoal. 

One   of  appellant' s   chief  grounds    of  reversal   is  that  appcl- 
lce  has  not   proven  "by   r.  preponderance   of  the   evidence   that  he 
v;r.s  guilty   of  the  negligence   charged.    Section  33,    Chapter  95, 
A,    of  Motor  Vehicle   Lav/,    Cahill's   Revised  Statute,    provides 
that  motor  vehicles   traveling  upon  public  highways  shall  give 
the   right-of-way  to  vehicles   approaching  along  intersecting 
highways  from  the   right   and  shall  have  the  right-of-way  over 
those  approaching  from  the  left. 

The   evidence   is  that  when  appellant  was  approximately 
seventy-five  feet  from  the   intersection,    that   the   Dupee  c-r  was 
one  hundred  and  fifty   to   too  hundred  feet   -way;    that   appellant's 
automobile  entered  the   intersection  ahead  of    the   Dupee  automo- 
bile.    Under  these  facts,    the   statute  gave  appellant  a  preference 
in  passing  through  the    intersection  and  while   in  exercising  thet 
right,    he  was  not  relieved  from  the   duty  of  e::ercising  due  care, 
yet  he  had  the  right   to  assume  that   the   o-ar  approaching  the   in- 
tersection from  his   left  would  observe   the   law  and  respect  his 
right.      Patridge  v.    Eberstcin,    225    111,    App.    209;    Riddle  v. 
Mansater,    254  App.    68.      Even  though   appellant,    before  entering 
the    intersection,   had  an  unobstructed  viev;  down  Buchanan  Street 
for  three  hundred  feet   or  more,    it  can  not  he   said  under  the  facts 
shown  hero  that  his  failure  to  halt   or  stop   and  give   the  Dupee 
car  the  preference   aoross   the    intersection  amounted  to  negligence, 
Undor  tho   circumstances   as   shown  here,    there  was  nothing  that 
required  appellant   to   anticipate    that  Dupee  would  negligently 
drive   into  the   intersection  and  not  observe  his  rights. 

Appellee  invokes   the  principle   of  res   ipsa  loquitur.      In 
Feldmo.n  v.    Chicago  Railway  Co.,    2S9  111.   25,    the   court  said, 
"The  doctrine   of  res   ipsa  loquitur  may  he  stated  thus:      When  a 


thing  which  has  caused  an  injury  is  shown  to  "be  under  the  man- 
agement of  the  party  charged  with  negligence  and  tho  accident 
is  such  as  in  the  ordinary  course  of  things  will  not  happen  if 
those  who  have  such  management  use  proper  c-rc,  the  accident 
itself  affords  reasonable  evidence  in  the  absence  of  an  ex- 
planation by  the  parties  charged,  that  it  arose  from  v;ant  of 
proper  c-rc".   The  application  of  the  doctrine  of  res  ipsa 
loquitur  to  the  circumstances  of  a  case  decs  not  r~isc  a  pre- 
sumption of  negligence.   Negligence  is  never  presumed.   But 
when  a  case  is  within  the  maxim  of  res  ipsa  loquitur  proof  of 
the  circumstances  of  such  case  of  the  injury  constitutes  a  prima 
facie  case  of  negligence  and  will  justify  a  verdict  unless  such 
prima  facie  case  is  overcome  by  proof  showing  that  the  party 
oharged  is  not  at  fault.  Feldman  v.  Chicago  Railway  Co.,  Supra; 
Chicago  Union  Traction  Company  v.  Gicse,  229  111.  260. 

If  the  doctrine  had  any  application  to  this  case,  we  are  of 
the  opinion  that  appellant  has  introduced  sufficient  evidence  of 
care  on  his  part  to  overcome  the  prima  facie  case  arising  from  tho 
application  of  the  doctrine.   However,  before  the  doctrine  could 
be  applied,  it  must  appear  th"t  the  instrumentality  which  caused 
tho  injury  was  under  the  exclusive  control  of  tho  party  charged 
with  negligence.   Schallcr  v.  Independent  Browing  Association, 
225  111,  492.   Tho  doctrine  has  no  application  in  this  case. 

Appellee  contends  that  the  negligence  charged  in  the  second 
count  is  established  by  a  preponderance  of  the  evidence.   Giving 
to  the  evidence,  supporting  the  charge  of  excessive  speed,  the 
most  favorable  construction,  we  Co   not  find  that  such  negligence 
is  proven  by  that  weight  of  the  evidence  as  required  by  law. 

Appellant  asks  that  the  judgment  be  reversed  with  a  finding 
of  fact.  V/hen  there  is  evidence  tending  to  prove  plaintiff's 


■7- 


cruise  of  action,  ovon  though  not  sufficient  to  provo  it  by  a 
preponderance  of  the  evidence,  tho  caso  must  "bo  rcmandod  for 
a  nev;  trial.     Mirich  v.    F..rschncr  Contracting  Co.,    312    111.    343, 

The   judgment    of   the   Circuit  Curt   of  Madison  County  is 
revcrsod  end  the   oause  remanded. 

Reversed  .~nd  reminded. 
Not  to  be  reported  in  full. 
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STOHE,  J. 

At  the  November  Term  of  the  City  Court  of  the  City  of 
East  St.  Louis,  Illinois,  Albert  Miller,  defendant  in  error, 
recovered  judgment  in  the  sum  of  $5000,00  -gainst  plaintiff  in 
error  as  damages  for  injuries  sustained  as  a  result  of  being 
struck  by  an  automobile  driven  by  plaintiff  in  error. 

The  amended  declaration  upon  which  the  case  v/as  tried  con- 
sisted of  three  counts,  the  first  of  which  charged  a  violation 
of  the  city  ordinance;  the  second  count  charged  general  negli- 
gence on  the  part  of  plaintiff  in  error  in  the  operation  of  his 
automobile  and  the  third  charged  a  failure  on   the  part  of  plain- 
tiff in  error  to  look  out  for  defendant  in  error  and  other  per- 
sons rightfully  upon  St.  Louis  Avenue,  a  public  street  in  the 
City  of  East  St.  Louis.  St.  Louis  Avenue  runs  east  and  west 
through  the  City  of  East  St.  Louis,  and  is  crossed  by  a  number 
of  streets,  among  them  Ninth  Street  and  Tenth  Street.  It  v/as 
at  the  intersection  of  Tenth  Street  and  St.  Louis  Avenue  that 
defendant  in  error  was  injured.  The  injury  occurred  on  October 
19,  1931,  in  the  night  time.  Traffic  at  the  intcrs:ction  where 
the  injury  occurred  was  governed  by  an  automatic  electric  light 


which  was  erected  on  a  standard  and  situated  near  the  center  of 
the  intersection.  The  ordinance  governing  traffic  at  this  point 
provides  that  traffic  shall  pass  over  the  intersection  of  Tenth 
Street  and  St.  Louis  Avenue  in  obedience  to  a  green  light  which 
is  displayed  by  means  of  an  automatic  signal  and  that  when  a 
red  light  is  displayed  oy  said  signal,  traffic  on  the  street 
en  which  it  is  so  displayed  shall  come  to  a  stop  and  not  pass 
across  the  intersection.  At  the  sidewalk  line  of  this  intersec- 
tion there  arc  two  unite  lines  running  north  and  south  across 
St,  Louis  Avenue  providing  a  space  of  approximately  four  feet 
upon  which  pedestrians  are  to  walk  when  crossing  said  St.  Louis 
Avenue.  At  the  point  aforesaid  about  7:15  p.  el.  ,  of  said  day, 
defendant  in  error  rnd  one  Kress,  walking  together,  reached  the 
intersection  of  Tenth  Street  and  St.  Louis  Avenue,  at  which 
time,  they  sajr,  the  traffic  signal  in  the  center  of  the  inter- 
section was  displaying  a  red  light  toward  traffic  moving  east 
and  west  on  St.  Louis  Avenue.  Defendant  in  error  and  Mr.  Kress 
attempted  to  cross  to  the  north  side  of  St.  Louis  Avenue,  walk- 
ing between  the  white  lines  aforesaid*  The'-  both  testified  that 
they  looked  to  the  east  and  west  before  they  crossed  and  that 
they  saw  no  automobile  approaching.  As  they  started  to  cross 
Kress  was  to  the  left  of  defendant  in  error  end  about  six  inches 
in  front  of  him.  While  they  were  in  this  position  at  about  ten 
or  twelve  feet  from  the  south  curb  of  St.  Louis  Avenue,  defend- 
ant in  error  was  struck  by  plaintiff  in  error 7s  automobile, 
which  was  then  proceeding  cast  on  St.  Louis  Avenue,  and  thrown 
upon  the  street  there.  When  the  automobile  of  plaintiff  in  error 
came  to  a  stop  the  front  wheels  were  approximately  en  a  line 
with  the  west  curb  line  of  Tenth  Street  and  the  front  pert  of 
the  car  had  passed  through  the  white  lines  on  St.  Louis  Avenue 
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designated  for  the  use  of  pedestrians.  Defendant  in  error 
was  found  lying  near  the  front  of  the  automobile  in  an  un- 
conscious condition.  He  was  taken  to  the  hospital  where  it  was 
found  that  he  had  sustained  serious  and  permanent  injuries. 
The  amount  of  the  verdict  rendered  hy  the  jury  is  not  questioned 
in  this  court. 

Plaintiff  in  error  and  a  Mr.  Mitchell,  who  was  called  as  a 
witness  "by  plaintiff  in  error  testified  that  at  the  time  defend- 
ant in  error  was  struck,  the  traffic  signal  in  the  center  of 
the  intersection  was  showing  a  green  light  in  favor  of  traffic 
on  St.  Louis  Avenue  and  a  red  light  against  traffic  on  Tenth 
Street.  Plaintiff  in  error  further  testified  that  he  entered 
St.  Louis  Avenue  at  Ninth  Street  and  continued  east  on  St.  Louis 
Avenue  at  a  speed  of  about  twelve  miles  an  hour;  that  he  was  not 
in  a  hurry  and  that  there  was  nothing  betv/een  him  and  the  point 
whore  Miller  was  struck  that  would  obstruct  his  vision  of  the 
intersection;  that  he  was  watching  the  traffic  signal  and  saw 
defendant  in  error  for  the  first  time  when  defendant  in  error 
was  about  ten  feet  out  into  St.  Louis  Avenue,  at  which  time  he, 
plaintiff  in  error,  was  about  ten  feet  west  of  defendant  in  error; 
that  immediately  upon  seeing  defendant  in  error,  he  turned  his 
automobile  to  the  right,  applied  his  brakes  and  stopped  as  quick- 
ly as  possible;  that  when  he  stopped  his  front  wheels  were  even 
with  the  west  curb  line  of  Tenth  Street;  that  at  the  rate  of 
speed  he  was  travelling,  his  car  could  be  stopped  in  a  distance 
of  ten  or  twelve  feet.  There  is  no  testimony  that  plaintiff  in 
error  sounded  a  horn  or  gc.ve   any  signal  that  would  advise  defend- 
ant in  error  of  the  approach  of  a  car.  TJtfe  collision  admittedly 
occurred  between  two  white  lines  designated  for  the  travel  of 
pedestrians  across  St.  Louis  Avenue. 
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Mr.  Kress,  who  was  walking  with  defendant  in  error,  test- 
ified to  a  conversation  v/ith  plaintiff  in  error  in  which  he  said 
to  plaintiff  in  error,  "Young  men,  we  had  the  right  of  way,  you 
ere  in  the  wrong;.11  And  that  plaintiff  in  error  looked  up  at 
him  end  said,  "Yes,  I  didn't  see  you  in  time,  I  couldn't  stop 
my  machine  on  a  dime."  At  this  time  defendant  in  error  was  un- 
conscious. Plaintiff  in  error,  in  his  testimony  said  that  he 
did  not  tell  Mr.  Kress  that  he  was  in  a  hurry  that  night. 
During  his  examination  the  following  took  place. 

"Q.  What  did  he  say  to  you,  if  anything? 

A.  He  said  that  him  and  Miller  were  walking  along  a 

street  and  they  came  to  St.  Louis  Avenue;  that  they 

were  talking  and  having  a  conversation  and  not  pay- 
ing any  attention  to  where  they  were  walking. 

Mr.  Listeman:   I  object  to  that;  any  statement  made  ty 
Kress  would  not  he  "binding  on  plaintiff,  "because  the 
testimony  is  that  Mr.  ililler  was  unconscious. 

The  Court:  Objection  sustained. 

Q.  What  did  you  say  to 'Kress? 
Objection  sustained. 

Counsel  for  plaintiff  in  error  then  made  an  offer  to  prove 
those  things  which  plaintiff  in  error  had  already  answered,  and 
an  objection  was  sustained  to  the  offer. 

At  the  close  of  the  evidence  for  defendant  in  error  and  again 
at  the  close  of  all  the  evidence,  motions  for  peremptory  instruct- 
ions were  made  and  denied  by  the  court,  plaintiff  in  error's 
motion  for  new  trial  was  overruled  and  judgment  was  rendered  upon 
the  verdict.  The  case  is  here  by  writ  of  error. 

Excepting  the  contention  that  the  trial  court  erred  in  not 
giving  the  peremptory  instructions  offered,  no  complaint  is  made 
that  the  jury  was  not  properly  instructed  as  to  the  law.  Neither 
is  there  complaint  that  the  verdict  is  excessive.  Complaint  is 
made  that  defendant  in  error  was  guilty  of  contributory  negli- 
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go  nc  g  in  not  seeing  the  approaching  au  to  mobile.  This  is  hard- 
ly consistent  with  plaintiff  in  crror7s  contention  that  the 
manifest  preponderance  of  evidence  shows  him  to  be  free  of 
negligence,  in  view  of  the  fact  that  plaintiff  in  error  says 
that  with  his  bri  b lights  shining  approaching  the  intersection 
slowly  and  carefully,  with  his  view  wholly  unobstructed,  he  did 
not  sec  the  parties  crossing  the  street  until  he  was  within  ten 
feet  of  them.  Plaintiff  in  error  could  not  well  be  free  from 
negligence  in  not  seeing  the  pedestrians  crossing  the  street  and 
defendant  in  error  be  guilty  of  contributory  negligence  in  not 
seeing  the  approaching  automobile.  The  argument  that  if  defend- 
ant in  error  had  looked  he  could  not  have  helped  but  see-  the 
approaching  car,  applies  with  equal  force  to  plaintiff  in  error. 
Applying  this  argument,  it  seems  to  us  that  if  plaintiff  in  error 
had  been  looking  for  pedestrians  who  might  have  been  crossing 
the  street,  he  would  have  seen  them  and  having  seen  them,  he, 
himself,  must  have  been  guilty  of  negligence  of  the  character 
which  he  imputes  to  defendant  in  error.  The  jury  might,  there- 
fore, have  reasonably  concluded  that  it  was  negligent  for  plain- 
tiff in  error  not  to  have  seen  the  pedestrians  in  time  to  stop 
his  c:  r  without  hitting  them.  Particularly  is  this  true  if 
the  signal  was  against  him  as  he  approached  the  intersection 
as  is  testified  to  by  defendant  in  error  and  his  companion, 
Kress.  If  the  signal  light  was  against  him,  it  was  the  duty, 
under  the  lav:,  of  plaintiff  in  error,  to  stop  and  wait  for  the 
signal  to  go.  This  was  not  all  his  duty.  He  must  have  used 
reasonable  cere  to  see  that  his  car  did  not  strike  defendant  in 
error  even  had  there  been  no  signal  there  to  sto^  him.  under  all 
the  circumstances,  as  plaintiff  in  error  details  them,  he  would 
have  been  able  to  sec  defendant  in  error  in  time  to  stoo  his  car 
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without  striking  him  had  he  looked.  The  jury  was  warranted  in 
finding  that  plaintiff  in  error  was  guilty  of  negligence  which 
caused  the  injuries  to  defendant  in  error.  The  verdict,  there- 
fore, is  final  unless  at  the  time  ?nd  place  of  the  injuries, 
defendant  in  error  was  guilty  of  some  conduct  which  contributed 
to  his  injuries.  The  evidence  here  fairly  tends  to  show  that 
defendant  in  error  and  his  companion  came  to  the  intersection, 
found  the  signal  light  in  their  favor,  saw  nothing,  and  could 
sec  nothing  which  might  endanger  them  as  they  entered  the  in- 
tersection. This  seems  to  be  "borne  out  by  the  fact  that  de- 
fendant in  error  and  his  companion  had  advene  cd  some  ten  or 
twelve  feet  into  the  intersection  before  the  car  which  struck 
defendant  in  error  was  within  ten  or  twelve  feet  of  them. 
Moreover,  defendant  in  error  and  his  companion,  Kress,  both 
testified  positively  that  they  looked  and  saw  no  car  approaching, 
It  is  true  that  one  cannot  be  heard  to  say  that  he  looked  and 
did  not  see,  where  if  he  had  properly  exercised  his  sight  he 
must  have  seen,  but  in  the  circumstances  of  this  case  this  test- 
imony night  well  have  raised  the  question  in  the  minds  of  the 
jury  whether  plaintiff  in  error  was  where  ho  said  he  was  when 
defendant  in  error  and  his  companion  entered  the  intersection. 
As  defendant  in  error  and  his  companion  entered  the  intersec- 
tion, the  street  was  clear;  they  had  the  right  to  go.  The 
presumption  obtains  that  others  would  be  in  the  exercise  of 
reasonable  care  not  to  injure  them.  77c  cannot  say  that  de- 
fendant in  error,  as  a  matter  of  law,  was  guilty  of  contribu- 
tory negligence.  It  was  not  error  to  refuse  the  peremptory 
instructions.  It  follows,  therefore,  that  the  question  whether 
defendant  in  error  was  guilty  of  conduct  which  contributed  to 
his  injuries  was  a  question  of  fact  for  the  jury.  The  jury  has 
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found  that  at  the  tine  of  the  injury  in  question  defendant  in 
error  .vas  in  the  exercise  of  reasonable  cr.ro  for  his  own  safe- 
ty. 

Plaintiff  in  error  insists  that  the  trial  court  committed 
material  error  in  rejecting  the  offer  of  plaintiff  in  error  to 
prove  that  witness,  Kress,  said  to  him  that  Kress  and  defendant 
in  error  were  not  looking  where  they  were  going,  on  the  occasion 
of  the  collision,  for  the  reason  that  plaintiff  in  error  should 
he  permitted  to  deny  the  statement  made  by  Kress,  and  should 
he  permitted  to  introduce  the  whole  of  the  conversation  between 
himself  and  Kress. 

But,  it  is  not  clear  from  the  record  that  the  conversation 
which  plaintiff  in  error  sought  to  prove  was  the  same  conversa- 
tion to  which  Kress  testified.  Further,  the  abstract  of  record 
does  not  show  that  plaintiff  in  error  was  explicitly  asked  as  a 
witness  to  deny  or  affirm  the  statement  attributed  to  him  by 
Kress . 

liven  if  the  offered  statement  of  Kress  were  part  of  the  same 
conversation  about  which  Kress  testified,  the  subject  mr*1*y6r  of 
it  does  not  fall  within  the  rule  that  a  party  may  ins;',  t   upon 
introducing  the  whole  of  an  utterance  when  part  of  it  is  attri- 
buted to  him,  and  has  the  right,  part  of  a  conversation  being 
introduced  against  him,  to  offer  other  ports  of  the  same  con- 
versation which  explain  or  alter  the  effect  of  his  statement  as 
an  admission,  because  the  matter  offered  by  plaintiff  in  error 
docs  not  tend  to  deny  or  explain  the  admission  by  plaintiff  in 
error  to  which  Kress  testified.  (Norton  v  Clark,  253  111.  on 
564). 

".7c  find  no  error  which  would  justify  a  reversal  of  this 
case  rnd  the  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 
Wot  to  be  reported  in  full. 
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